INDEX. 


ABUSE OF PRIVILEGE: 

1. As a general rule, objections to comments of counsel, alleged to be an abuse 
of privilege, must be made before the case is given to the jury, in order 
that the Court may, by proper directions, prevent any prejudicial conse- 
quences, After verdict the exception should not be entertained. Holly 
v. Holly, 96. 

. There may, however, be instances where the abuse of privilege is so gross 
that it will become the duty of the Judge, ex mero motu, to interfere, 
Lbid. 


3. It is the duty of the trial Judge to watch the course of the argument to 
the jury, and to see that no injustice arising from it is done to either the 
prisoner or the State, and nothing appearing to the contrary, he is pre- 
sumed to have done so. State v. Rogers, S00, 

. Abuse of privilege in the argument to the jury, is never ground for a new 
trial, except when it is gross, and probably injured the complaining 
party, aud was not properly checked by the trial Judge. bid. 

5. An exception that the prosecuting attorney used improper language and 
arguments in his address to the jury, will not be considered, when it is 
not made until after the verdict was rendered. State vy. Speaks, 865, 

. Counsel have a right to argue the law as well the facts to the jury, and in 
doing so, they may read adjudged cases, but the facts contained in such 
cases cannot be commented on as the facts of the case on trial. State vy. 
Powell, 965, 

. An exception that counsel abused his privilege in his address to the jury, 
will not be noticed iv this Court, when not made in apt time, bid. 


ACCESSORIES : 
There are no accessories before the fact in larceny, for not only those who aid 
aud abet, but all who advise, counsel or procure the act to be done, are 
principals. State vy. Fox, 928. 


ACCOUNT: 

1. The Superior Court, in term, has incidental jurisdiction to order the tak- 
ing of an account of the administration, where necessary for adjusting 
the rights of the parties to any action therein pending. Roundtree vy. Brut, 
104, 

2. The ex parte accounts of executors and administrators passed upon by the 
Probate Judge, are only prima sacie evidence of correctness. They may 
be attacked by the next of kin, or any other person interested in the 
estate. (The Code, $1399). Grant v. Hughes, 231. 











1042 INDEX. 





. Where an administrator pleaded a tinal account, taken ex parte by the Pro- 
bate Judge, in bar of an action by the next of kin, but the answer was 
vague and indefinite, and contained unsatisfactory statements in regard 
to the administrator’s dealings with the estate, Jt was held, that it was 
proper to order a reference to restate the administration account. Grant 
v. Hughes, 231. 


4. Where an account has been stated between parties, neither party can go 
back of such stated account, and bring into question transactions which 
took place prior to such statement, and embraced therein.—Gray vy. 
Lewis, 392. 

5, Where a defendant is shown to be liable to account, a reference follows as 
a matter of course, unless some plea in bar is set up, such as a release, 
&e. Grant v. Rogers, 755. 

6. Where a person dies domiciled in another State, and has property in this 
State, the administrator here should file his account with the Clerk, and 
have it credited and passed on, before transferring the fund to the State 
of the domicil. bid. 

Where in bar to an action for an account, in a suit upon an administration 
bond, it was alleged that the decedent was domiciled in Virginia at the 
time of his death, and that the estate had been fully settled there, but _ 
the administrator in this State had made no settlement with the Clerk, Zt 
was held, that such plea did not bar the account, although the adminis- 


-~? 


trator may show upon taking the account, that the assets in this State 
have in fact been properly applied. J bid. 


ACTION TO RECOVER LAND: 
1. In an action to recover land, the Court may allow an amendment so as to 
set up a mistake ina deed. Fly v. Early, 1. 
2. An action to recover the possession of land, and to correct a mutual mis- - 
take in a deed for the same land executed by the plaintiff to the defend- 
ant, constitute but one cause of action. J bid, 


3. The defendant having entered as the tenant of the plaintiff, pending an 
action by the latter to recover possession, the counsel for the defendant 
recovered judgment by default against his client for the possession of 
the same. land, issued a writ of possession, under which the defendant 
was put off the premises, but her property suffered to remain, and she 
immediately attorned and re-entered as the tenant of her said counsel ; 
Held, that these facts furnished some evidence of a collusive eviction for 
the purpose of defeating the plaintiff’s recovery. Pate v. Turner, 47. 

4, If the plaintiff in an action of ejectment, gets possession of the land before 
judgment, if he recover, he is not entitled to a judgment that he recover 
the possession, but only to one declaring the validity of his title. Wood- 
ley v. Hassell, 157. 

5. Where land was sold to make assets, and the sale confirmed and title ordered 

to be made, and afterwards an action of ejectment was brought by one 

of the heirs, evidence in such action, that the land sold for an under- 
value, is incompetent, the order confirming the sale being still in force. 

Sumner vy. Sessoms, 371. 






















INDEX. 


In such case, the insufliciency in price would be cause for refusing to eon- 
lirm the sale, but is vo ground for annulling the deed in an action brought 
to try the legal title. bid. 


6. 


. The fact that the purchaser at a sale of land to make assets, conveys the 
land to the administrator who made the sale, shortly thereafter, is very 
slight evidence, unless aided by other facts, to establish collusion between 
such purchaser and the administrator. bid. 

8. Where the person making a sale of land, purchases himself directly, the 
sale is void. But if he purchases through an agent, who afterwards con- 
veys to him, the legal title passes, subject to the right of the parties inter- 
ested, to divest it by a proper proceeding. J bid. 

9. Where in an action of ejectment, the defendant sets up an equitable defence, 
the plaintiff may reply equitable matter in rebuttal, although not set up 
iz the complaint. Hardin v. Ray, 456. 

10, A surety has the right to call on the principal debtor to indemnify him from 
anticipated loss, before he has actually paid the debt. did. 

11. So, where a debtor conveyed land to his surety to indemnity him, and after- 
wards the creditor sold the same land under an execution issued on a 
judgment obtained on the same debt, at which sale the surety purchased, 
and brought ejectment, /t was held, that the interest of the debtor was 
vot liable for sale under execution, but before he could be entitled toa 
decree for a re-conveyance, he must pay the amount for which the surety 
was liable, although the surety never paid it. bid. 

12. While mere heresay or declarations are not admissible as evidence to prove 
facts, yet When there is a claim and assertion of ownership, which can 
only be proved by acts and words of the claimant, such acts and accom- 
panying words, stand on the same footing, and are adimissite for this 
purpose. Phipps v. Pierce, 514. 

13. Where the charter provided that the title to condemned land should remain 
in the corporation as long as it was used by such corporation, but when 
it ceased to be so used, it should revert; Zt was Aeld, that ander the 
charter, the corporation was not required to use every part and parcel 
of the condemned land at once, and a permissive use of a portion of such 
land, does not deprive the corporation of the right to take possession of 
the land, when needed for purposes of the corporation. ailroad y. 
Me Caskiil, 746. 

14. A railroad corporation, having the right to use land, or a right of way over- 

Jand, may maintain an action for its possession. bid. 


— 


5. It was a rule of the common law, which is in foree in this State, that a con- 
veyance of land, held adversely to the grantor, was void, as to the person 
so holding adverse possession and those claiming under him, but was 
valid and passes the title as to all the rest of the world. Johnson y, 

*vairie, 773. 

16. This is altered by The Code, $177, to the extent of allowing the grantee to 
sue in his own name, provided he, or any grantor or any other person 
through whom he may derive title, might maintain such action, notwith- 
standing such conveyance was void, by reason of such actual adverse 

possession, when it was made. Jbid. 
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17. The evidence introduced by the plaintiff must conform to his proofs. So 
where in bis complaint, the plaintiff alleged that he was seized of certain 
lands in fee, and the evidence showed that he was only entitled to a life 
estate, he is not entitled to recover, in this state of the pleadings, Brit- 
tain v. Daniels, 781. 

18. Where the defendant used a spring on the locus in quo, and built a spring 
house thereon, which he used as his own, Jt was held, a sutlicient posses- 
sion to satisfy the allegation of wrongful possession by the defendant. 
I bid. 

19. Where the plaintiff's deed was for a life estate only in the locus in quo, with 
his brothers and sisters, some of whom died without issue, Jt was held, 
that he could recover the entire tract, under an allegation in the com- 
plaint that he was seized in fee; the interest which descended to him 
from his deceased brothers and sisters being suflicient to support the 
action. bid. 

20. An ex parte survey of the line in dispute, in the absence of the parties, and 
not ordered by the Court, is admissible in evidence, as tending to show 
where the line is. Justice v. Luther, 793. 

21. When a line from “the Alder Spring to a post oak” has been fixed by the 
verdict of a jury, rendered in 1874, as the true line between the parties, 
and the location of the post oak being Known, the only question on this 
trial was the location of the Alder Spring, as fixed by the verdict of 1874; 
Held, that the location of a white oak called for in a grant, issued in 1803, 
was inadmissible, the Alder Spring not being called for in this grant nor 
in apy other grant or deed which was used in the trial in 1874, when the 
verdict was rendered. J bid. 


ADMINISTRATION BOND: 


1. If the personal assets are wasted, or misapplied by the administrator or 
executor, and he should be removed, the administrator de bonis non must 
exhaust the administration bond, or the estate of the executor, before he 
can proceed against the land in the hands of the heir or devisee, Lilly 
v. Wooley, 412. 

2. Where the personal estate is insufficient, or when it consists of slaves, 
which after being delivered to the next-of-kin, were lost by the vis major 
of war, the land becomes liable for the debts, and payment may be 
enforced against any tract, leaving those whose property may be taken, 
to obtain contribution from the other heirs or devisees, according to the 
respective value of the lands held by them. bid. 


3. The rule which puts the personal in front of the real estate in the payment 
of debts, has reference to cases where both are in the jurisdiction of the 
Court. bid. 


4, So, where an administrator had paid the entire personalty over to the 
next-of-kin, before paying all of the debts, and he and the sureties on 
his administration bond were insolvent, except one surety, who was a 
non-resident, creditors can subject the land in the hands of the heirs, 

















before they have exhausted the non-resident surety, and it is immaterial 
that such surety frequently returns to this State on visits. Jbid. 


5. An administrator de bonis non, cum testamento annexo, although required to 
execute the will, does not stand on the same footing in all respects as an 
executor, as his authority is derived from the law, and not from the will, 
and he cannot sue in another jurisdiction, to recover the assets of the 
estate. Grant v. Reese, 720. 

6. So, where a testator died domiciled in this State, leaving debts due by par- 
ties in Virginia, the administrator de bonis non, cum testamento annexo, and 
the sureties on his bond, are not liable for a failure to return such notes 
on the inventory in this State and collect the same, when there is admin- 
istration on the estate in Virginia. Jbid. 


. In such case, if there is no administration in Virginia, the administrator 
would be personally liable, if he had received such notes, and failed to 
make diligent effort to collect them: but whether his bond would be 
liable or not, gquere. Ibid. 


8. Where administration was granted in 1859, and the administrator died in 
1877, and suit on his bond was brought by the administrator de bonis non 
in 1879 directly after his qualification, Jt was held, that the action was not 
barred by the statute of limitation. Grant v. Rogers, 755, 


9. Qwere, whether in such case the present statute of limitation applies, or 
that in force prior to 1868. bid. 

10. Where a party died domiciled in Virginia, but administration was granted 
in this State, and an administration bond given, such administration 
bond is sullicient bona notabilia to warrant the issue of letters of adminis- 
tration in this State. Jbid. 


See also ADMINISTRATOR. 


ADMINISTRATOR: 


1. Where an administrator recovers judgment upon his cause of action, and 
the defendant also upon his counter-claim, the former is entitled to an 
execution for the entire amount of bis recovery; but the execution on 
the defendant’s judgment will be stayed until it is ascertained what 
amount of the assets of the estate of the intestate is applicable thereto. 
Roundtree v. Britt, 104. 


2. The Superior Court, in term, bas incidental jurisdiction to order the taking 
of an account of the administration, where necessary for adjusting the 
rights of the parties to any action therein pending. J bid. 

3. Where a policy of insurance is payable to the personal representative of the 
deceased, his administrator may maintain an action for the money against 
some of the next of kin who have received it. F/liott vy. Whedbee, 115. 

4. Where, in such case, the amount of the policy has been paid to some of the 

next-of-kin of the insured, and the administrator sues them to recover 

the amount, if the estate is solvent, and the money is not needed for the 
payment of debts, the defendants are entitled to retain their distributive 
shares, and the administrator can only recover the excess, Z bid. 
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. The ex parte accounts of executors and administrators passed upon by the 
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Probate Judge, are only prima facie evidence of correctness. They may 
be attacked by the next-of-kin, or any other person interested in the 
estate. (The Code, $1399). Grant v. Hughes, 231. 

Where an action is brought to compel a settlement of the estate of an intes- 
tate in the hands of his administrator, the administrator is a trustee of 
an express trust, and the statute of limitations does not apply. Zdid. 


The statute of limitations does not run, when there is no one in esse capable 
of suing. bid. 


Where an administrator pleaded a final account taken ex parle by the Pro- 
bate Judge, in bar of an action by the next-of-kin, but the answer was 
vague and indefinite, and contained unsatisfactory statements in regard 
to the administrator’s dealings with the estate, J( was held, that it was 
proper to order a reference to re-state the administration account. bid. 


In action by an administrator, under the statute, for damages for negli- 
gently causing the death of his intestate, the complaint need not allege 
that the intestate left next-of-kin. Warner v. The Railroad Co., 250. 

There is a presumption that every intestate leaves next-of-kin, and the party 
who wishes to negative the presumption, must aver and prove it. bid. 

Iv actions under the statute, for damages for negligently causing the death 
of the intestate, if there be no next-of-kin who are entitled to the recovery 
under the statute of distributions, the recovery goes to the University, 
Tbid. 

While an administrator is estopped to deny the validity of an assignment of 
personal property made by his intestate in fraud of creditors, he is not 
estopped to deny a donatio causa mortis, Kiff v. Weaver, 274. 


. A donatio causa mortis partakes somewhat of the character of a testamen- 


tary disposition, but the assent of the personal representative is not 
essential to its validity. If needed to pay debts it may be recovered by 
the representative, but if there be a residuum of the gift after the pay- 
ment of the debts, it goes to the donee and not to the intestate’s estate. 
Ibid. 

The personal assets of a decedent are first applicable to the payment of his 
debts, and only such debts as are left unpaid after exhausting the per- 
sonal assets, can be satistied out of his real estate. Lilly v. Wooley, 412. 

If the personal assets are wasted or misapplied by the administrator or 
executor, and he should be removed, the administrator de bonis non must 
exhaust the administration bond, or the estate of the executor, before he 
can proceed against the land in the hands of the heir or devisee. bid. 


The rule which puts the personal in front of the real estate in the payment 
of debts, has reference to cases where both are in the jurisdiction of the 
Court. Jbid. 

Where the executor dies, the next-of-kin, in the order named in the statute, 
or his appointee, is entitled to administration with the will annexed, in 
preference to the highest creditor, Little v. Berry, 433. 

A contract between administrators or executors, that the estate shall be 

managed by one of them alone, is against public policy, and void. Wil- 

son v. Lineberger, 641. 
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19. The inventory returned by an executor or administrator into the Clerk’s 
ollice, is prima facie evidence of the solvency of the persons owing debts 
to the estate and described in such inventory, if nothing be said in said 
inventory to the contrary, against the executor or administrator return- 
ing it, and the sureties on his bond, but it seems such inventory is not 
evidence against an administrator de bonis non, and his bond. Grant v. 
Reese, 720. 

20. Such inventory is not conclusive, and the defendants may show that the 
personal representative made errors and mistakes in describing and 
noting the debts in the inventory. bid, 

21. When an administrator dies, his admivistrator holds the funds of the first 
intestate for the administrator de bonis non, and it is his duty to account 
with such administrator de bonis non, *When he does so, in the absence 
of evidence of mistake or fraud and collusion, the presumption is, that 
the settlement was in full, and embraced all matters that ought to have 
been accounted for, and it shifts the burden of proof to the party attack- 
ing it, to show that debts due the estate of the first intestate, and returned 
by the deceased administrator as solvent, but which have not been col- 
lected, were collectable. Jbid, 

22. Apart from positive fraud, an administrator de bonis non is liable, if he fails 
to use due care and diligence in collecting from the administrator of the 
deceased administrator, all of the assets of the first estate unadministered 
by him, and itis his duty to do this, without any demand or request 
from the creditors or distributees of the first estate. Jbid. 

23. Where an administrator received into his possession certain slaves belong- 
ing to the estate of his intestate, he, and the sureties on his bond, is 
liable for their hire received by him, in the same manner as for the hire 
or price of other chattels so received. / bid. 

24. In such ease, where the slaves were hired in 1863 and 1864, and the admin- 
istrator used reasonable diligence in hiring them and collecting the hire, 
if the same was paid in Coufederate money, and the administrator kept 
it apart and separate as part of assets of the estate, and it was lost by the 
results of the war, the administrator is not liable. bid. 

25. In such case, in the absence of evidence of the amount of hire which the 
administrator actually received, he should be charged with the reasona- 

and this amount should be 

scaled, inthe same manner as if he had converted the Confederate money 


ble hire of the slaves in Confederate money, 


received from such hiring. bid. 


i 
= 


Where an administrator sold and assigned a judgment due the estate of his 
intestate, for fifty per centum of its face value, and on the same day the 
judgment debtor paid the assignee the entire amount due on the judgment, 
and it appeared that at the time of the assignment the judgment debtor 
was solvent, and the judgment collectable ; /¢ was held, gross negligence, 
and the administrator and the sureties on his bond were liable for the 
full amount of the judgment. bid, 

27. In such case, it is no justification to the administrator that the counsel for 

the next-of-kin authorized such sale, unless the counsel has express 

authority from his client to do so, Zbid. 
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Au administrator is, in an inaportant sense, a trustee for those who will take 
benefits under his intestate. bid. 

Where a person dies domiciled in this State, having personal property in 
other States, the personal estate, wherever situated, must be distributed 
according to the laws of this State, but each State has the power to 
administer so much of the estate as may be within its jurisdiction, for 
the security of domestic creditors, and when they are provided for, to 
distribute the remainder to the persons entitled, without regard to the 
place of their domicile. Jbid. 

Where a person dies in North Carolina, having personal property in Vir- 
ginia, the Virginia administrator is not bound to account to the adminis- 
trator here for the surplus after paying debts, nor is the administrator in 
this State required to collect such surplus from the foreign administrator, 
I bid. 


The grant of letters of administration, although general in its terms, is 
limited to the administration of property in this State, and gives no 
authority to the administrator to administer the property in another 
government, and a failure to return such property on his inventory is no 
breach of his bond. Jbdid. 

In such case, if the administrator received such foreign assets, he may, in 
equity, be held personally to account, on the ground of a personal trust 
in the administrator, without regard to where it was assumed. J bid. 


An executor stands upon a different footing, as he derives his authority 
from the will, and not simply from the law, and when he proves the will 
as required by the law of the domicil of the testator, it passes the prop- 
erty to him, wherever it may be situated, according to its legal effect. 
Tbid. 

An administrator de bonis non, cum testamento annexo, although required to 
execute the will, does not stand on the same footing in all respects as an 
executor, as his authority is derived from the law, and not from the will, 
and he cannot sue in another jurisdiction, to recover the assets of the 
estate. Jbid. 

So, where a testator died domiciled in this State, leaving debts due by par- 
ties in Virginia, the administrator de bonis non, cum teslamento annexo, 
and the sureties on his bond, are not liable for a failure to return such 
notes on the inventory in this State and collect the same, when there is 
administration on the estate in Virginia. bid. 


. In such ease, if there is no administration in Virginia, the administrator 


would be personally liable, if he had received such notes, and failed to 
make diligent effort to collect them ; but whether his bond would be 
liable or not, guere. bid. 

An administrator or executor is not entitled to commissions under all cir- 
cumstances, but he must have earned them by an honest and just discharge 
of his duty, and it must appear that the receipts and expenditures have 
been fairly made, in the course of the administration. / bid. 

Where an administrator failed to file any inventory or annual accounts of 

his administration, and it appeared that he had been guilty of gross neg- 

ligence and want of care in his management of the estate, he is not enti- 
tled to commissions. Ibid. 
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39. Bona notabilia, consists of any obligations due to the intestate’s estate, 
which are recoverable by action. Grant vy. Rogers, 755. 

40. Where a party died domiciled in Virginia, but administration was granted 
in this State, and an administration bond given, such administration bond 
is sufficient bona notabilia to warrant the issue of letters of administra- 
tion in this State. bid. 

41. Where in bar to an action for an account, in a suit upon an administration 
bond, it was alleged that the decedent was domiciled in Virginia at the 
time of his death, and that the estate had been fully settled there, but 
the administrator in this State had made no settlement with the Clerk, /¢ 
was held, that such plea did uot bar the account, although the administra- 
tor may show, upon taking the account, that the assets in this State have 
in fact been properly applied. Zbid. 

42. Where a debtor died after the bond was due and the presumption had begun 
to run, and no administration was had on his estate for some years, Jt 
was held, that the time during which there was no administration must be 
eliminated, and only the time during which there was a person ix esse to 
sue could be counted in computing the ten years. Lovg v. Clegg, 763. 


ADMISSION : 

1. The rule that, an admission of the truth of a statement, made by another 
in the presence of a party to an action, will be inferred from his silence, 
applies to the prosecutor in a criminal action. State v. Buxton, 947. 

2. To authorize such inference it must clearly appear, not only that the state- 
ment was fully understood, but also that it was of such a character, or 
made under such circumstances as would naturally call for some reply. 
Ibid. 


ADVERSE POSSESSION : 

1. Where the Judge charged the jury, that if the defendant had occupied cer- 
tain land adversely, under known and visible boundaries, for twenty years, 
they should presume mesne conveyances to him from the grantee of the 
State and those claiming under him, and there Was vo evidence of such 
possession ; /¢ was held, to be error, Aing v. Wells, 344. 


2. Where a wrongdoer’s possession of land is so limited in area as to afford a 
fair presumption that he mistook his boundaries, and did not intend to 
set up a claim within the lines of the other party's deed, it is a proper 
ground for presuming that the possession is not adverse. bid. 

3. So where the line was a long one, running over a wild, mountainous ridge, 
and the defendant had possession of less than a quarter of au acre, such 
possession was no evidence of an adverse possession of the entire lap- 
page, in the absence of any evidence of a knowledge by the adverse party 
of such possession. bid. 

4. Where a deed conveying a large body of land contains the following words 
“ineluding all lands not heretofore sold,”* and a portion of the tract cov- 
ered by the calls of the deed had been sold, such deed is not color of title 
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to the tract previously sold, although embraced in its calls, and posses- 
sion for seven years under it by the grantee will not give a good title, 
1 bid. 


5. In such case, the tract previously sold is as much excluded from the opera- 
tion of the deed, as if expressly excluded by metes and bounds. Jbid. 


AFFRAY : 

1. By The Code, $1353, the husband or wife of the defendant, is a competent 
witness for the defendant, in all criminal actions or proceedings. State y, 
Harbison, 885. 

2. By $1354, neither husband nor wife is competent or compellable to give 
evidence against the other in any criminal proceeding. J bid. 

3. When twoare indicted in the same bill for an affray and mutual assaults on 
each other, the wife of neither is a competent witness for the State or for 
the other defendant. bid. 


4. The jurisdiction conferred upon the Superior and Criminal Courts to hear 
and determine indictments for affrays committed within one mile of the 
place where, and during the time, such Courts are being held, (The Code, 
$892,) is not exclusive, but concurrent with that of the Justices of the 
Peace. State v. Bowers, 910. 

5. If a person, by such abusive language, or offensive conduct towards an- 
other, as is caleulated and intended to bring on a fight, induces that 
other to strike him, he is guilty, although he did not return the blow. 
State v. Fanning, 940. 


AGENT: 

1. The constitution of the husband the agent of the wife for the purpose of 
leasing her lands, confers no authority upon him to subject her rents to 
the lien of advancements of agricultural supplies made to her tenant to 
enable him to make the crop, by one who believed the lands belonged to 
the husband and agent, if the wife did nothing to produce such belief, 
or otherwise mislead the parties to the transaction. Loftin v, Crossland, 76, 


2. A contract to sell a tract of land, purporting to belong to a seme covert, was 
made by one who acted as her agent; Jt was held, that the contract was 
not binding on the seme Ist, because of her coverture, and 2nd, beause the 
agent was not authorized by an instrument under seal to make the con- 
tract. Such contract is not binding on the agent, because its terms do 
not purport to bind him, Boyd y. Turpin, 137. 


3. A son conveyed his land to his mother, a seme covert, for the purpose of 
defrauding his creditors, and afterwards contracted in her name and as 
her agent to sell the land to a bona fide purchaser. After a portion of the 
purchase money had been paid, the mother attempted to repudiate the 
contract, and brought an action to recover the possession of the land; 

Held, that she cannot be permitted to hold the land for which she paid 

nothing and at the same time disown the authority of the agent who 

assumed to act for her. She must either surrender the land to him, or 
abide by his disposition of it. The disability of coverture carries with 
it no license to practice a fraud. bid. 
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4. In such case, a Court of Equity looks through tbe disguises which cover 
the transaction, and charges the legal estate with a trust, which, while it 
cannot be enforced by the fraudulent donee, may be by those who in good 
faith, deal with him as possessed of authority to make the contract of 
sale, Jbid, 


5. Where a deed throughout, including the covenants, appears to be the per- 
sonal deed of the grantor, the word * ageut,”’ put after the signature and 
seal, is surplusage, and affords no evidence that the title was vested in 
any other than the grantor. Fisher v. The Mining Co., 397. 


~ 


Where it appeared from the terms of a contract, that the intention was to 
appoint an agent to sell certain goods, although the contract is termed a 
conditional sale, the contract will be interpreted as making an agency, 
ard need not be registered. Zyapire Drill Co. v. Allison, 548. 


~) 


. The mere fact that a wife bas constituted her husband her general agent, 
does not warrant a presumption that she authorized him to settle a debt 
due her, in a manner which enures entirely to his own benefit, Williams 
v. Johnston, 633. 


8. On the trial of an indictment for selling liquor under this Act (Laws of 
1885, ch, 175, $34,) evidence is immaterial which goes to show that the 
defendant was the employe and general agent of the owner of the prem- 
ises, and that the defendant distilled the liquor sold by him as such 
employe and agent, at a distillery on the premises, and from fruit grown 
thereon. Stale vy. Wallace, 827. 


AGREEMENT: 

1. Parties to an action may agree that, if a verdict—renudered in favor of a 
plaintiff, subject to the opinion of the Court upon a question of law 
reserved—is set aside, the plaintiff may submit to a judgment of non- 
suit, and, upon appeal, the question will be reviewable in the Supreme 
Court. Hedrick vy. Pratt, 101. 

2. Where it was agreed by counsel that the Judge in the Court below might 
decide from the pleadings, admissions, and inspection of an account 
offered in evidence, Whether the plaintiff was entitled to judgment; Jt 
was held, in effect, submitting the case as a “case agreed.”’ Grant vy. 
Hughes, 231. 


AGRICULTURAL LIEN: 

1. The constitution of the husband the agent of the wife for the purpose of 
leasing her lands, confers no authority upou him to subject ber rents to 
the lien of advancements of agricultural supplies made to her tenant to 
enable him to make the crop, by one who believed the lands belonged to 
the husband and agent, if she did nothing to produce such belief or 
otherwise mislead the parties to the transaction, Leftin v. Crossland, 76. 


AIDER: 
1. In some cases, a defective statement of a cause of action is aided by the 
admissions in the answer, Willis v. Branch, 142. 
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2. A defective statement of a cause of action is aided if the defendant answer 
tod the merit, and go to trial before pointing out the defect. Warner y. 
Railroad, 25v. 

3. A necessary allegation which has been omitted from the complaint, is not 
supplied by pleading over to the merits. Wilson v. Lineberger, 6A1. 


ALIBI: 
It is not error for the Court to charge the jury, that an alibi is a good defense, 
if proved to the satisfaction of the jury, and such a charge does not con- 
vey an intimation that the burden of proving it rests upon the prisoner. 


State v. Starnes, W73. 


AMENDMENT: 

1. The Court cannot, except by consent, allow an amendment which changes 
the pleadings so as to make it substantially a new action, but an amend- 
ment which only adds to the original cause of action is not of this nature, 
avd may be allowed, Ely v. Early, 1. 

2. In an action to recover land, the Court may allow an amendment so as to 
setup a mistake in a deed. bid. 

3. Where a distinct cause of action is allowed to be inserted in a complaint, 
by amendment, it is tantamount to bringing a new action, and the statute 
of limitation runs to the time when the amendment is allowed ; but this 
rule does not apply when the new matter allowed by the amendment con- 
stitutes a part of the original cause of action. Jbid. 


4. An objection that one who has been permitted to become a party plaintiff 
upon filing a prosecution bond, and that he has not done so, comes too 
late after the amendment has been made, and the supplemental com- 
plaint filed. Hughes v. Hodges, 56. 


5, It seems, that the Superior Courts have power to make ap amendment to an 
interlocutory order in an ancellary proceeding out of Term. Coates v, 
Wilkes, 174. 

6. Where av amended answer had been filed, upon which alone the issues 
were raised, it was error to allow the plaintiff’s council to read and com- 
ment to the jury on the original answer, which had not been introduced 
in evidence. Smith v. Nimocks, 248. 


bal J 


. Where, in special proceedings, the pleadings are made up before the Clerk, 
and upon joinder of issues are transferred to the Court in Term, the Judge 
has power to allow amendments, or he may stay the triai and remand the 
papers to the Clerk, in order that he may consider a motion to amend. 
Loftin v. Rouse, 503. 

8. In such case, an order remanding the papers to the Clerk, in order that he 
may hear a motion to amend the pleadings, to the end that an account 
should be taken, is interlocutory and does not impair a substantial right, 
and cannot be appealed from. bid. 

9. Where on appeal from an order or judgment of the Clerk, the Judge rules 

that there is error, it is the duty of the Clerk to proceed to enter the 

proper jadgment without any formal order directing him to do so, Pat- 

terson Vv. Wadsworth, 538. 
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10. An amendment will not be allowed, when its effect would be to evade or 
defeat the provisions of a statute. bid, 


11. Where an amendment was allowed, which could only be done upon affida- 
vit, but the record is silent as to whether an aflidavit was filed or not, the 
allidavit is presumed to have been filed, upon the ground that that which 
is not shown to be wrong is presumed to be right. J bid. 


12. Where an application was filed to remove an administrator, and po answer 
having been filed, the Clerk refused the motion, and ou appeal the Judge 
reversed the order and remanded the case, the Clerk has power to allow 
an answer to be filed. Zbid. 

18. Where an action on an administration bond was brought in the name of the 
administrator de bonis non, and not in that of the State on bis relation, au 
amendment making the proper plaintiff will be allowed in the Supreme 
Court, without terms, where the objection was not taken below, and was 
not made for the first time in this Court. Grant y. Rogers. 


14. Such amendments will not be allowed when they would destroy a just legal 
ground for the appeal, which existed when it was taken, such as the 
introduction of a party plaintiff who could maintain the action, while the 
party to the record when the appeal was taken could not do so, and 
objection was made for that cause. bid. 


ANSWER: 

1. The answer under the present practice, in av application to vacate an 
injunction, is itself but an affidavit when veritied, and the plaintiff may 
introduce other affidavits to support the allegations in his complaint. 
Blackwell & Co. v. McElwee, 425. 

2. Under the present practice, the answer is not, as it was formerly when 
responsive to the bill, and fair and frank in its statements, conclusive on 
the subject of the dissolution of an injunction, but only has the effect of 
an affidavit. bid, 

3. A defendant is not bound to plead a set-off or counter-claim, but may make 
it the subject of an independent action, bid. 


4. Where the record showed that a guardian ad litem was appointed in 1866, 
but po answer was filed for the infants, and no effort made to assert their 
rights, but the infants delayed action until the youngest of them was 24 
years old: 4 was held, that the cause would not be opened to allow them 
to assert their rights, when it had proceeded to an end, and all that was 
necessary Was a final decree. Williams vy. Williams, 732. 


APPEAL: 
1. A plaintiff may, in deference to an intimation from the Court that he can- 
not maintain his action, submit to a non-suit, and have the questions of 

law reviewed upon appeal. Hedrick v. Pratt, 101. 

2. Parties to an action may agree that, if a verdict—rendered in favor of a 
plaintiff, subject to the opinion of the Court upon a question of law 
reserved—is set aside, the plaintiff may submit to a judgment of non-suit, 
and, upon appeal, the question will be reviewable in the Supreme Court. 

T bid. 
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. If a verdict in favor of a plaintiff is set aside upon the ground that the 


Court holds a question of law reserved, with the defendant, the effect is 
to award a new trial, and the plaintiff—there being no agreement, or fur- 
ther intimation from the Court—cannot voluntarily take a non-suit and 
appeal. bid. 


. An appeal is the act of the party and not of the Court, and it rests on the 


appellant to show that it was perfected. So where an order was made in 
Term, appointing a receiver, from which order the record showed that 
the defendant appealed, but it did not appear that the appeal was per- 
fected, the Court has the power, after notice, to alter such order at Cham- 
bers. Coates vy. Wilkes, 174. 


. An appeal does not take the case beyond the control of the Superior Court, 


until it is perfected. bid. 


It seems, that the Superior Courts have power to make an amendment to 
an interlocutory order in an ancellary proceeding out of Term. bid. 


. If the appellant does not except to the making of such order at the time, 


he will be taken to have assented to it. J bid. 


. By consent, the Court can grant judgment in civil actions in vacation. bid. 


9. A party to the record cannot assign as error that an order made in the cause 


affects injuriously the rights of third persons who are not parties. hid, 


Where it appears that the notes of the trial have been lost, and the Judge 
certifies that he cannot make up the case on appeal without them, and 
the parties cannot agree on a statement of the case, and it further appears 
that the appellant is in no default in perfecting his appeal, a new trial 
will be granted. Burton vy. Green, 215. 


No appeal lies to this Court, unless a judgment has been entered. So, 
where the Court intimated an opinion that the plaintiff could not recover, 
and directed the issues to be found for the defendant, but entered no 
judgment, the appeal will not be entertained. Baum v. Currituck Shoot- 
ing Club, 217. 


. In such case, the Court will remand the record, in order that the judgment 


may be entered. hid. 


. Where the Court intimated that the complaint did not state facts sufficient 


to constitute a cause of action, and the plaintiff asked leave to amend, 
which was granted on condition that the plaintiff pay cost and consent 
to a continuance, which conditions were declined by the plaintiff, who 
took a non-suit and appealed; Jt was held, that the appeal would lay. 
Warner v. The Railroad, 250. 


Where it appears that the papers had been taken from the Clerk’s office, to 
enable the trial Judge to make up the statement of the case on appeal, 
but had not been returned in time for the appellant to get the transcript 
to this Court in time, a certiorari will be issued to bring up the appeal. 
Seay v. Yarborough, 291. 

The Court papers should not be taken from their proper places, and the 
practice of removing them leads to confusion and delay. hid. 

Where both parties appeal to this Court, and there is a new trial granted on 
one of the appeals, it renders the consideration of the other useless, and 
it will be dismissed. Davenport v. McKee, 333. 
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An appeal does not lie from an order of the Judge allowing an appeal from 
a Justice of the Peace to be docketed after the time allowed by the stat- 
ute has expired. West v. Reynolds, 333. 

Where, by agreement, the trial Judge takes the papers and renders judg- 
ment in vacation as of the Term, the appeal should be to Term of the 
Supreme Court next after the Term of the Superior Court as of which 
the judgment is rendered. Norman vy. Snow, 431, 


A certiorari in liew of an appeal, will not be granted when applied for after 
the Term to which the appeal should have been brought has expired. 
Thid. 


The rule that the negligence of an attorney will not be visited on his client, 
applies with greater force to appeals in the Supreme Court than to actions 
in the Courts below, because the client is not required to give bis personal 
attention to his appeal in the Supreme Court. Wiley v. Logan, 564. 

So where av appellant employed counsel to attend to his appeal, who failed 
to have the record printed, and the case was dismissed ; Jt was held, excu- 
sable negligence on the part of the appellant, and his appeal would be 
reinstated. Jhid. 

A new trial awarded by the Supreme Court, re-opens the controversy for 
the admission of any evidence that is itself competent, and which, if 
offered at the first trial, should bave been received, and this equally ap- 
plies to cases when the facts are to be passed on by the Judge instead of 
a jury. Jones v. Swepson, 700. 


. This rule does not apply to those cases, where of several issues, severable 


in their relations to each other, an error enters into one, which in no wise 
affects the others, when a new trial may be granted on that issue alone, 
nor does it apply where some essential issue in controversy, necessary to 
be determined before final judgment, has not been passed, when such 
issue may be eliminated and seut down for trial. Z4id, 


. The statute allows the defendant to appeal from any final judgment that 


may be rendered against him. This right is not forfeited by failing to 
appear at the trial term after verdict was rendered against him, State v. 
Black, 809. 


. No appeal lies from the order of a justice of the peace, requiring the defend- 


ant in a peace warrant to enter into a recognizance to keep the peace. 
State v. Walker, 857. 

In such case, upon appeal to the Superior Court, that Court has no power 
to discharge the defendant, but should dismiss the appeal. J bid. 


. The appeal by a defendant, from the judgment of the Superior Court, to the 


Supreme Court, vacates the judgment of the former, whether it be im- 
prisonment or a pecuniary fine. State vy. Miller, 908. 


. Where a defendant, indicted for crime, escapes, this Court will suspend 


further proceedings until he is re-arrested and brought within its juris- 
diction, State v. McMillan, 95. 
The prisoner, having escaped, after his conviction in the Superior Court 
and appeal to the Supreme Court, this Court will not dismiss the appeal, 
but will allow the case to remain on the docket until the prisoner is re-ar- 
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rested: when it will be called for further action at the instance of the 

Attorney-General or of the prisoner. Jd. 

30. Whether or not a witness is an expert is a question of fact to be decided by 
the Judge, and is not the subject of review by appeal. State v. Cole, 958, 

31. An exception that counsel abused his privilege in his address tothe jury, 
will not be considered in this Court, when not made in apt time. Stale y, 
Powell, 965. 

32. Where a defendant, convicted of larceny, escaped pending the appeal, the 
appeal will not be dismissed, but will be continued, to be called up for 
argument either by the prisoner ur the State, when be shall be re-taken, 
State v. Pickett, 971. 


APPEAL—ASSIGNMENT OF ERROR. 

1. Where the jury were allowed to take a certain paper with them to their 

consultation room, it cannot be assigned as error, if the appellant 
expressly agreed that they might do so, Angier v. Howard, 27. 

2. Exceptions to the report of a referee must distinctly point out the alleged 
error. Cooper vy. Middleton, 6. 

3. Facts found by a referee and approved by the Court, in which the order of 
reference was made, are not the subject of review in the Supreme Court, 
unless there is no evidence to support the finding. hid. 

4. Asa general rule, objections to comments of counsel, alleged to be an abuse 
of privilege, must be made before the case is given to the jury, in order 
that the Court may, by proper directions, prevent any prejudicial conse- 
quences. After verdict the exception should not be entertained. Holly 
v. Holly, 96. 

5. There may, however, be instances where the abuse of privilege is so gross 
that it will become the duty of the Judge, ex mero motu, to interfere. 
Lbid. 

6. A new trial will not be granted, if the verdict is a proper one, although it 
may have been returned in obedience to an erroneous instruction from 
the Court. Roundtree y. Britt, 104. 

7. Exception to an order for the consolidation of actions must be taken at the 
time the order is made. Jones v. Jones, 111. 

8. The order in which consolidated actions shall be tried is within the discre- 
tion of the Judge, and not reviewable in the Supreme Court. Jbid. 

9. Where immaterial issues are submitted, which tend to confuse or mislead, it 
is ground for a new trial. Willis v. Branch, 142. 

10. A party to the record cannot assign as error that an order made in the cause 
affects injuriously the rights of third persons who are not parties. Coates 
v. Wilkes, 174. 

11. The objection that a judgment on a demurrer is final and not that the 
defendant answer over, cannot be made for the first time in this Court. 

Moore v. Nowell, 265. 

12. The refusal of a Judge to order a reference for the purpose of taken testi- 

mony upon matters of equity addressed to him, after issues have been 
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submitted to a jury, and a reference has beev made in regard to other 
matters, cannot be assigned as error, as it is a matter addressed to his dis- 
cretion, Fortune v. Watkins, 304. 

The admission of immaterial evidence cannot be assigned as error, Me- 
Donald v. Carson, 497; Ripley v. Arledge, 467. 


. The decision of the Judge in revising the report of a referee is reviewable 


as to questions of law, but not as to the findings of facts. Vaughan vy. 
Lewellyn, 472. 


. A general exception to an entire charge is not in conformity to the rule, but 


the exception should poiut out the specific portion of the charge deemed 
erroneous, McDonald v. Carson, 497. 


Where in a Special Proceeding, in which issues are joined and certified to 
the Court in Term, the Judge makes au order to remand the proceeding 
to the end that amendments may be made; /t was held, that such order 
was not appealable. Loftin v. Rouse, 503. 

The rule is reiterated, that appeais which present for review only fragments 
of the case, instead of the case ip its entirety, will not be entertained. 
White v. Utley, 511. 


. So, where pending a reference, the defendant moved before the referee 


to make new parties, which motion the referee certified to the Superior 
Court for its action, where the motion was allowed, and the plaintiff 
appealed, the appeal was dismissed. J /id. 

The Court reiterates the rule, that no exceptions will be considered on 
appeal, except such as appear in the record and were made in the Court 
below. Phipps v. Pearce, 514. 

Where, in this Court, a reference is made to the Clerk to state an account, 
an exception will not be heard upon a motion to confirm the report, which 
was not taken in the Court below, nor on the first hearing in this Court. 
Depriest vy. Patterson, 519. 

Although such exception cannot be taken, yet if the Court can see from 
the report, that it acted under a misapprehension of the facts in the first 
hearing, it will ex mero motu modify its ruling, when it is plain that it will 
work great injustice. hid. 

The third clause of $412, does not allow the appellant to assign error for the 
first time in this Court. It regards the instructions of the Judge as 
excepted to, whether the exception is formally made at the trial or not. 
But such exceptions, if relied on by the appellant, must appear in the case 
stated ; otherwise, he cannot avail himself of them in this Court. Zytle 
v. Lytle, 522. 

The rule is again stated, that exceptions must be specific, and directly point 
to the ruling alleged to be erroneous, or they will not be considered, 
unless they be to the Judge’s charge, when be undertakes to explain the 
law to the jury, and does so erroneously. Williams v. Johnston, 633. 


When there is no error apparent in the record, this Court will not interfere 
with the judgment upon speculative reasoning as to how the jury arrived 
at their verdict. J bid. 
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Exceptions must be taken, and the alleged errors assigned in the case, or 
they must appear in the record proper, specitied with reasonable cer- 
tainty. Holly v. Holly, 639. 


















































Where no errors were assigned in the case, and none appeared iv the record 
proper, but it appeared that coucsel for both sides had agreed that all 
the papers in the cause should constitute the case on appeal, the case was 
remanded, in order that error might be preperly assigned. hid. 


& 


27. Where no exceptions were taken to the charge in the Court below, and it 
does not appear that the trial Judge has made an error in the law as laid 
down to the jury, exceptions to the charge made for the first time in this 
Court, will not be considered. Ware v. Nesbit, 664. 

28. Where the Judge admits evidence to which exception is made, and after- 
wards excludes it, andinstructs the jury not to consider it, the exception 
to such evidence will not be considered in this Court. State v. Gay, 814, 

29. Where a new trial is asked on the ground that one of the jurors who tried 
the case became insane very shortly after the verdict, and so might be 
presumed to have been insane while acting as a juror, the matter is 
eutirely within the discretion of the trial Judge, and cannot be assigned 
as error. State v. Rogers, S60. 

30, An exception that the prosecuting attorney used improper language and 
arguments in his address to the jury, will not be considered, when it is 
not made until after the verdict was rendered. State v. Speaks, 865. 


31. The measure of punishment for an offense is within the discretion of the 
Judge, within the limits of the law; and it must also be matter of dis- 
cretion whether he will hear a petition and evidence for change or modi- 
fication thereof. State y. Miller, 902. 

32. It is the duty of the appellant to make up the case for the Supreme Court, 
so that the errors are distinctly pointed out, and if this is not done, they 
will not be considered. State v. Gardner, 953. , 

33. So, where the defendant assigned as error, that the trial Judge laid down 
an abstract principle of law, which had no connection with the case, ina 
way to prejudice the prisoner, but the case on appeal did show to what 
the exception related, the Court refused to consider it. bid. 

34. Whether or not a severance will be allowed, and the prisoners allowed sepa- 

rate trials, is a matter of discretion in the trial Judge, and its refusal can- 

not be assigned as error. State v. Gooch, 987. 


35. The rule is, that although the Court improperly refuse to allow a challenge 
for cause, yet if the jury is completed before the prisoner has exhausted 
his peremptory challenges, such refusal cannot be assigned as error. 
Lhid. 

36. Permission to recall witnesses and re-examine them is discretionary, and 
cannot be assigned as error. Jbid. 


APPEAL—FROM CLERK TO JUDGE: 


1. Where an appeal is taken from a decision of the Clerk to the Judge, the 
Clerk should prepare and send up to the Judge a statement of the case, 
embracing all the material facts passed on by him, and copies of all papers 
which came before him. Brooks vy. Austin, 222. 
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2. Where, in special proceedings, the pleadings are made up before the Clerk, 


and upon joinder of issues are certified to the Court in Term, the Judge 
has power to allow amendments, or he may stay the trial and remand the 
papers to the Clerk, in order that he may consider a motion to amend, * 
Loftin v. Rouse, 50S. 

3. In such case, an order remanding the papers to the Clerk, in order that he 
may hear a motion to amend the pleadings, to the end that an account 
should be taken, is interlocutory and does not impair a substantial right, 
and caunot be appealed from. Zid. 


4. Where on appeal from an order or judgment of the Clerk, the Judge 
rules that there is error, it is the duty of the Clerk to proceed to enter the 
proper judgment without any formal order directing him to do so, Pat- 
terson Vv. Wadsworth, 538. 


APPEAL—FROM JUSTICES OF THE PEACE: 

1. Where, on appeal from a Justice of the Peace, the case was not docketed, 
because the fees for this service were not tendered or paid to the Clerk, 
but the Clerk did not demand his fees or notify the appellant that the 
appeal would not be docketed unless they were paid: Jt was held, no error 
to allow the appeal to be docketed two terms after the regular time, and 
as soon as the appellant was notified that this had not been dove. West 
v. Reynolds, 333. 

2. Ut is intimated, that allowing, or refusing to ailow, the appeal to be dock- 
eted, is discretionary with the trial Judge, and not the subject of review 
on appeal, Lhid. 


3. An appeal does not lie from an order of the Judge allowing an appeal from 
a Justice of the Peace to be docketed after the time allowed by the stat- 
ute has expired. hid. 


APPEAL—STATEMENT OF THE CASE; 

1, An appeal will not be dismissed because there is no statement of the case 
on appeal, because there may be error apparent on the face of the record. 
The proper motion, if there be no error apparent on the record, is to 
affirm the judgmeut. WeCoy v. Lassiter, 131: Brooks v, Austin, 222. 

2. Any statement in the record is taken as true, and the Supreme Court will 
act on it, until it shall be moditied in some proper way by the Judge who 
made it. bid. 

3. So, where it was stated in the record by the Judge who settled the case 
on appeal, that it Was agreed that the Court should make out the state- 
ment of the case, without notice to counsel, the Supreme Court will take 
it as true, and will not expunge the case from the transcript, on the afli- 
davit of the appellee and his counsel that no such agreemeut was made. 


Ibid. 


4. When there is any evidence to go to the jury, this Court cannot pass on its 
sufficiency, and when the case on appeal states that there was much evi- 
dence on the certain question introduced by both parties, this Court can- 
not say that there is no evidence to support the verdict. Woodley v. 
Hassell, 157. 
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Where it appears that the notes of the trial have been lost, and the Judge 
cértifies that he cannot make up the case on appeal without them, and the 
parties cannot agree on a statement of the case, and it further appears 
that the appellant is in no default in perfecting his appeal, a new trial 
will be granted. Burton v. Green, 215. 


. The statement of the case on appeal should clearly point out the alleged 
error with sufficient certainty for the appellate court to understand them 
and so apply its rulings. Bawn v. Currituck Shooting Club, 217. 

Where, upon the whole evidence, the Court intimates that the plaintiff can- 
not recover, and in deference to such opinion he submits to a non-suit 
and appeals, if the evidence is voluminous and complicated, the appellant 
must point out, in the statement of the case, the relations which one 
part of the evidence bears to another, and where he insists that one part 
of the evidence hasa special effect, the view contended for by him should 
also appear in the case as having been called to the attention of the 
Court and denied, otherwise this Court will aflirm the judgment. Greg- 
ory Vv. Forhes, 220, 

Where the appellant serves his case on appeal in apt time, and the appellee 
files objections to it, and the appellant at once notifies the Judge, and 
asks him to fix a time and place to settle the case on appeal, which the 
Judge fails to do, a certiorari will be granted to bring up the appeal. 
Hodges v. Lassiter, 274. 


9. The third clause of $412 does not allow the appellant to assign error for the 


— 


first time in this Court. It regards the instructions of the Judge as ex- 
cepted to, whether the exception is formally made at the trial or not. 
But such exceptions, if relied ov by the appellant, must appear in the 
case stated; otherwise, he cannot avail himself of them in this Court. 
Lytle v. Lytle, 522. 

Where no errors were assigned in the case, and none appeared in the record 

proper, but it appeared that counsel for both sides had agreed that all the 
papers in the cause shonld constitute the case on appeal, the case was 
remanded, in order that error might be properly assigned. Holly v. 
Holly, 639. 


. Where there was an honest misunderstanding between counsel in regard to 


making up the case on appeal, and the case had not been made up when 
the case was reached in this Court, the record having been docketed with- 
out a case, and counsel for the appellant supposed that there was no neces- 
sity of printing the record until the case came up, but the appellee moved 
to dismiss, which was allowed; Jt was held, a proper case to re-instate and 
allow the record to be printed. Rencher v. Anderson, 661. 


12. When it is suggested that the case on appeal is inaccurately made out, the 


most that the Supreme Court will do, is to remand the case, or award a 
certiorari, in order that the Judge, if he sees proper, may make the cor- 
rection. State v. Gay, 821. 


13. The case on appeal must be accepted as conclusively true, when made out 





by the Judge upon disagreement of counsel, and the Supreme Court will 
not grant a certiorari to force the Judge to make up a new case and insert 
matters therein, alleged by counsel to bave been omitted. Zbdid. 
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14, The statement of facts, found by the Judge and sent up, must be accepted 
as true. State v. Miller, 902. 


15, It is incumbent upon the appellant in all appeals, to send up a statement of 
the case, in which the errors of which he complains are set forth, and in 
the absence of such statement, the judgment below will be affirmed, as 
a matter of course, unless there be some error found in the record, which 
it is the duty of this Court to correct. State v. Powell, 920. 


16. The rule that only such parts of the evidence should be set forth, as will 
enable the Court to pass upon the exceptions made, reiterated by the 
Court, State vy, Alston, 930. 


17. It is the duty of the appellant to make up the case for the Supreme Court, 
so that the errors are distinctly pointed out, and if this is not done, they 
will not be considered. State v. Gardner, 953. 


18. So, where the defendant assigned as error, that the trial Judge laid down 
an abstract principle of law, which had no connection with the case, ina 
way to prejudice the prisoner, but the case on appeal did show to what 
the exception related, the Court refused to consider it, Ibid. 

19. Exceptions will not be heard in this Court as to the manner in which the 
case on appeal was made up. State v. Starnes, 973. 


20. The action of the Judge in settling the case on appeal, when the parties 
cannot agree, is final, and cannot be reviewed by the Supreme Court, 
State v, Gooch, 982. 

21. When counsel can agree upon a statement of the case on appeal, both in 
criminal and civil actions, the Judge takes no part in its preparation, but 
when they cannot agree, the Judge settles the case on appeal, and does 
not merely adjust the differences between the appellants’ case and the 
specific objections filed by the appellee. bid. 

22. Where it is made to appear to this Court, by proper evidence, that the Judge 
has made an omission or mistake in the settlement of the case on appeal, 
this Court will give him an opportunity to correct it, or to modify an inac- 
curate statement; but where it appears that a full hearing has been 
accorded, and the action of the Court has been careful and considerate, 
no occasion for interference is presented. bid. 


23. It is no objection to the objections filed by the appellee to the appellants’ 
case, that it is in the form of a counter-case, and not of specific objec- 
tions. Jbid. 


APPEAL—UNDERTAKING ON: 


1. Where the record stated ‘plaintiff appealed. Noticed waived. Bond 
tiled,’ which was signed by the Judge, it is a sufficient waiver in writing 
of a formal justification of the bond, and the appeal will not be dis- 
missed because the sureties do not justify in double the amount. MWf’g 
Co. v. Barrett, 219. 


2. Where it appears in the record that the judgment appealed from was not 
entered until after the expiration of the term, and it also appears under 
the signature of the Judge that the undertaking on appeal was filed, it 
will be presumed that the Court, by consent, allowed the bond to be filed 
without regard totime. bid. 
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3. This rule only applies when the entries are made by the Judge. No such 
presumption arises when they are made by the Clerk. J did. 


4. An appeal will be dismissed, when the surety on the undertaking only justi- 
fies in the amount, and not double the amount, thereof. State v. Roper, 
859. 


ARBITRATION AND AWARD: 


Where an agreement to submit a matter in controversy in a pending action to 
arbitration, is not made a rule of Court, but in accordance with an inde- 
pendent agreement made outside of the action, the failure of either party 
to abide by the award, furnishes a new cause of action for the recovery 
of damages at law, or for specific performance, in a proper case, in a 
Court of Equity. Metcalf v. Guthrie, 447. 


ARSON : 


An indictment for burning a mill, under The Code, $985, as amended by the 
Laws of 1885, ch. 66, need not allege that the prisoner set fire to the mill 
with the intent to injure some particular person. State v. Rogers, 860, 


ASSAULT AND BATTERY : 


1. The Superior Court has original jurisdiction of assaults and batteries: Ist, 
when a deadly weapon is used ; 2nd, when serious damage is done ; 3rd, 
when the offence was committed six months before the indictment was 
found, and no justice of the peace has taken cognizance of the offence. 
State v. Cunningham, 824. 


2. When the indictment is found in the Superior Court within less than six 
months after the offence is committed, and verdict is rendered for a sim- 
ple assault, the Court will proceed to judgment; but to give jurisdiction 
in such cases, the indictment must charge the offence to have been com- 
mitted with a deadly weapon, and must also set forth the character of the 
weapon, or must charge that serious damage was done, and set forth the 
nature and extent of the injury sustained. Zid. 


3. If these averments are not, made, and defendant pleads not guilty, and the 
jury find that the offence was committed less than six months before the 
indictment was found, the indictment should be quashed ; but if this fact 
is not so found, the Court would have jurisdiction of the simple assault 
and could pronounce judgment. J bid. 


> 


A simple assault, in which no deadly weapon is useé, and no serious bodily 
harm done to the prosecutor, is within the jurisdiction of a justice of the 
peace, State v. Johnson, 863. 


o 


In convictions for simple assaults, where there is no intent to commit rape, 
and no deadly weapon used, and no serious bodily harm done, the pun- 
ishment is limited to a fine of $50, or imprisonment for thirty days. bid. 

6. So, where a defendant was indicted for an assault with an intent to commit 

rape, and agreed to a verdict for simple assault; /t was held, that the 

Superior Court had jurisdiction to pass sentence, but that it could not 
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imprison, for twelve months, and order the county commissioners to hire 
the prisoner out. bid. 

7. If a person, by such abusive language, or offensive conduct towards an- 
other, as is calculated and intended to bring on a fight, induces that other 
to strike him, he is guilty, although he did not return the blow. State v. 
Fanning, 940. 


ASSIGNMENT: 

1. Where the by-law of au insurance company allowed the holder of a policy to 
designate the beneficiaries, by endorsing on the back of the policy the 
names of such beueficiaries, which endorsement was to be signed and 
witnessed ; /t was held, that a designation could not be made by the in- 

q sured by merely writing the names of the beneficiaries in the blank pre- 
pared on the policies for that purpose, but without signing it. Ziliolt v, 
Whedbee, 115. 

2. The assignee of a judgment can maintain an action on it in his own name. 
Moore vy. Nowell, 265, ’ 

3. While judgments are not treated as contracts for all purposes, they are so 
treated for the purpose of distinguishing them from causes of action 
arising ex delicto, aud are not embraced in §177 of The Code, forbidding 
the assignment of things in action not arising out of cuntract. J bid, 


~ 


The equitable owner of bills, bonds and promissory notes can maintain an 
action on them in his own name, so the assiguee of an unindorsed bond 
or note may bring an action on it in hisown name, Aif’ v. Weaver, 274. 

. The possession of an unindorsed negotiable note, payable to bearer, raises 

the presumption that the person producing it on the trial is the rightful 

owner thereof. bid. 


or 


6. Any claim or demand can be transferred, and the assignee maintain an 
action on it in his own uame, except when it is to recover damages for a 
personal injury, or for breach of promise of marriage, or when it is 
founded on a grant made void by statute, or when the transfer is forbid- 
den by statute, or when it would contravene public policy. Petty v. Rous- 
seau, 305. 

The share of an infant in an estate in the hands of his guardian is capable 
to being assigned, and when so assigned, the assignee and not the infant 
is the proper relator in an action on the guardian bond, Jbid. 


- 
. 


8. The transferree of a negotiable instrument after maturity, takes it subject 
to all the defences to which it was exposed when held by the transferror, 
Griffin v. Hasty, 438. 


ATTORNEYS: 

1. As ageneral rule, objections to comments of counsel, alleged to be an abuse 
of privilege, must be made before the case is given to the jury, in order 
that the Court may, by proper directions, prevent any prejudicial conse- 
quences. After verdict the exception should not be entertained. Holly 
v. Holly, 94. 
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. There may, however, be instances where the abuse of privilege is so gross 
that it will become the duty of the Judge, ex mero motu, to interfere, 
Ibid. 


3. Notice to an attorney of any matter relating to the business in which he is 
engaged for his client, is notice to the client. Hulbert v. Douglas, 122, 


4, Where an attorney sold a note to a person who was occasionally his client, 
and such attorney, acting for the purchaser, investigated the title to the 
land on which the note was secured by a mortgage, and was afterwards 
employed by the purchaser to bring suit on, and collect the note ; Jt was 
held, to be some evidence that the attorney was acting for the purchaser in 
the sale of the note. bid. 

There is a well recognized distinction between the negligence of a party and 
that of his attorney. The omission of an attorney, retained in a cause, to 
perform his duty, makes a case of excusable negligence for his client. 
Wiley v. Logan, 364, 

6. Where av administrator sold and assigned a judgment due the estate of his 
intestate, for fifty per centum of its face value, and on the same day, the 
judgment debtor paid the assignee the entire amount due on the judg- 
ment, and it appeared that at the time of the assignment, the judgment 
debtor was solvent, andthe judgment collectable; Jt was held, gross neg- 
ligence, and the administrator and the sureties on his bond were liable for 
the full amount of the judgment. Grant v. Reese, 720. 


a 


In such case, it is no justification te the administrator that the counsel for 
the uext-of-kin authorized such sale, unless the counsel has express 
authority from his client to do so. Jbid. 


~ 


When it is stated in the order, that the motion is heard “as on affidavit,” 
the implication is, nothing else appearing, that all the parties consented to 
accept the facts as if stated under oath. Emery v. Hardee, 787. 


@ 


© 


It is within the power of counsel to consent that the Court might hear and 
consider the facts as if stated in an affidavit. bid. 

10. Abuse of privilege in the argument to the jury, is never ground for a new 
trial, except when it is gross, and probably injured the complaining party, 
and was not properly checked by the trial Judge. State vy. Rogers, 860. 

11. Counsel have a right to argue the law as well the facts to the jury, and in 
doing so, they may read adjudged cases, but the facts contained in such 
cases cannot be commented on as the facts of the case on trial. State v. 
Powell, 965. 

12. An exception that counsel abused his privilege in his address to the jury, 

will not be noticed in this Court, when not made in apt time. Jbid. 


BILL OF LADING: 





In an action against a common carrier for injury to property while in transit, 
the bill of lading and manifest, showing that the property was received 
by the defendant in good order, is prima facie evidence against the 
defendant, but it is not conclusive, and may be rebutted. Burwell v. The 

Railroad Co., 451. 


. 
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BLACKMAIL: 


Where the offence charged was the sending a letter under §989 of The Code, 
and the letter was set out in the indictment, from which it is deducible 
by necessary implication, that the defendant threatened to indict the 
prosecutor for av offence punishable by imprisonment in the penitentiary, 
with a view and intent to extort money; Held, that a criminal offence is 
sufliciently charged, and the indictment should not be quashed. State v. 
Harper, 936. 


BONA NOTABILIA: 


1. Bona notabilia, consists of avy obligations due to the intestate’s estate, 
which are recoverable by action. Grant v. Rogers, 755, 

2. Where a party died domiciled in Virginia, but administration was granted 
in this State, and an administration bond given, such administration bond 
is sufticient bona notabilia to warrant the issue of letters of administration 
in this State. bid. 


BOND: 


1. Where the subscribing witness to a bond is dead, evidence of his hand- 
writing is admissible to prove the execution of the bond, and it is forthe 
jury to say whether or not the bond was executed. Angier v. Howard, 27. 


2. Where a note is under seal, the holder need not show any consideration. 
ibid. 

3. A donatio causa mortis is a conditional gift, depending on the contingency 
of expected death. To constitute a donatio causa mortis, it must appear 
that the gift was made in view of the donor's death, that it is conditioned 
to take effect only on his death by his existing disorder, and there must 
be a delivery of the subject of the donation. Aiffv. Weaver, 274. 


4, The equitable owner of bills, bonds and promissory notes can maintain an 
action on them in his own name, so the assignee of an unindorsed bond 
or note may bring an action on it iu his own name, J bid. 


5. The possession of an unindorsed negotiable note payable to bearer, raises 
the presumption that the person producing it on the trial is the rightful 
owner thereof. bid. 


6. Bills, bends and promissory notes and all other evidences of debt although 
payable to order and not endorsed, may be given as donaliones causa mor- 
tis, and the donee may sue on them in bis own name. J bid. 


7. Where a bond secured by a mortgage is given as a donatio causa mortis, the 
mortgage goes with the bond even without a formal transfer of the secu- 
rity. bid. 

8. Where a bond was dated in North Carolina, but bad no specified place of 
payment; Jt was held, that it was governed by the usury laws of this State, 
and it is immaterial that the pleadings admit that the bond was delivered 
in Virginia. Morris v. Hockaday, 286. 

9. If, in such case, it had appeared that the bond was given for goods pur- 
chased in Virginia, the rule would have been different. / bid. 
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10. It requires the assent of both parties to make a contract. So, when a 
debtor pays a sum supposed by him to be the balance due on his bond, 
and the creditor refuses to give up the bond, but says that he will credit 
the amount paid, it does not amount to a compromise and satisfaction of 
the bond, although the debtor intends it as such. Aing v. Phillips, 555. 


11, An action cannot be maintained on a new promise to pay a debt secured 
by a bond, while the bond is still inforee, bid. 

12. Under the law as it was prior to 1868, the presumption of payment of a 
bond, raised by the lapse of ten years after its maturity, was an artificial 
presumption of fact, raised by the law, to be acted on by the jury, and 
was not created by any statute. Long v. Clegg, 763. 

13. This presumption is not one of law, but of fact, and may be rebutted by 
showing that no payment was iu fact made, or such other circumstances 
as are sufticient in law to remove the presumption. 7 bid. 

14, The presumption is founded on the remissness of the creditor in suing, and 
the inference that his reason for not suing is, that the debt has been paid, 
and where there is a positive inability to sue for a part of the ten years, 
such part should not be counted. bid. 

15. So, where a debtor died after the bond was due and the presumption had 
begun to run, and no administration was had on his estate for some years ; 
It was held, that the time during which there was no administration must 
be eliminated, and only the time during which there was a person ix esse to 
sue could be counted in computing the ten years. Jbid. 


BOUNDARY : 

1. Where a wrougdoer’s possession of land is so limited in area as to afford a 
fair presumption that he mistook his boundaries, and did not intend to 
set up a claim within the lines of the other party’s deed, it is a proper 
ground for presuming that the possession is not adverse. Aing v. Wells, 
344. 

2. So, where the line was a long one, running over a wild, mountainous ridge, 
and the defendant had possession of less than a quarter of an acre, such 
possession was no evidence of an adverse possession of the entire lap- 
page, in the absence of any evidence of a knowledge by the adverse party 
of such possession. Ibid. 

3. Where a deed conveying a large body of land contains the following words : 
‘including all lands not heretofore sold,’’ and a portion of the tract cov- 
ered by the calls of the deed had been sold, such deed is not color of title 
to the tract previously sold, although embraced in its calls, and posses- 
sion for seven years under it by the grantee will not give a good title. 
Ibid. 

4, In such case, the tract previously sold is as much excluded from the opera- 
tion of the deed, as if expressly excluded by metes and bounds, Jbid. 


BURNING WOODS : 
1. In an action for damages under the statute for wilfully firing the defend- 
ant’s woods, by which the plaintiff’s woods were burnt, (The Code, $52 
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and $53), the setting fire to the woods without notice, is the ground of the 
action, and by a waiver of the notice, the plaintiff will luse his cause of 
action under the statute. Lamb vy. Sloan, 534. 

. If, in such case, the tiring of the woods was necessary, as for instance, for 
the protection of the defendant’s property, no cause of action for dam- 
ages arises under the statute, bid. 


3. The waiver of notice in such case, does not affect the cause of action for 
the penalty prescribed in the statute, nor is it any defence in an indict- 
ment for the misdemeanor. bid. 

. In actions for damages under the statute, the defendant cannot show that 
he used reasonable care iu firing Lis woods, and reasonable diligence to 
prevent the tire from damaging adjoiniug woodlands. If he fails to give 
the statutory notice, and damage ensues, the cause of action is complete. 
I bid. 

5. It is no defence to an action for damages under the statute, for the defend- 
ant to show that the plaintiff has already recovered the penalty imposed 
by the statute, and in addition thereto, that he had been indicted for 
the misdemeanor. bid. 

. Where the defendant in such case admits that he set fire to his woods with- 
out giving the statutory notice, nothing else appearing, the law presumes 
that he did it wilfully. bid. 


BURNT RECORDS: 

1. Where records have been burned or destroyed, the entries in the bound vol- 
umes containing the minutes of the Court are admissible in evidence, to 
establish the regularity of the proceedings. Hare vy. Holloman, 14. 

2. Where land has been sold under a decree of Court, and the records have 
been destroyed, the recitals in the deeds are evidence of the regularity of 
the proceedings. bid. 


CANCELLATION : 

Where it is found by the jury that a mortgage executed by husband and wife, 
of the wife’s property, was obtained by duress practiced on the seme, it 
is error to cancel the instrument entirely, but it should still be left oper- 
ative as to the husband’s interest. Ware v. Nesbit, 664. 


CASE AGREED: 

Where it was agreed by counsel that the Judge in the Court below might 
decide from the pleadings, admissions, and inspections of an account 
offered in evidence, whether the plaintiff was entitled to judgment; Jt 
was held, in effect, submitting the case as a ‘case agreed.’’ Grant v. 
Hughes, 231. 


CAUSE OF ACTION: 
1. The Court cannot, except by consent, allow an amendment which changes 
the pleadings, so as to make it substantially a new action, but an amend- 
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ment which only adds to the original cause of action is not of this nature, 
and may be allowed. Ely v. Early, 1. 

In an action to recover land, the Court may allow an amendment so as to 
set up a mistake ina deed, bid. 


. An action to recover the possession of land, and to correct a mutual mis- 


take in a deed for the same land executed by the plaintiff to the defend- 
ant, constitute but one cause of action. IJ bid. 

Where a distinct cause of action is allowed to be inserted in a complaint, 
by amendment, it is tantamount to bringing a new action, and the statute 
of limitation runs to the time when the amendment is allowed; but this 
rule does not apply when the new matter allowed by the amendment con- 
stitutes a part of the original cause of action. Jbid. 


. The plaintiff must allege his cause of action in the complaint, and be can- 


not recover on a cause of action set out in the pleadings of his adversary, 
Willis v. Branch, 142. 

In some cases, a defective statement of a cause of action may be aided by 
the admissions in the answer. bid. 


. Where the cause of action set out in the complaint, was that the defendant 


bad torn out certain gas fixtures and damaged certain furniture, and so 
deprived the plaintiffs of the use of a certain house, the plaintiff cannot 
abandon these causes of action and recover for a breach of the terms of 
the lease for the house. J bid, 


Where tbe cause of action set out in the complaint, was several judgments 
rendered by a justice of the peace, each for a less sum than two hundred 
dollars, but aggregating more than that sum; Jt was held, (1) That the 
causes of action were properly joined; and (2) That the Superior Court 
had jurisdiction. Moore vy. Nowell, 265. 


. Although it is more orderly to state each cause of action in a separate and 


distinct allegation, yet if it fully appear from the complaint what each 
demand is, the failure to do so is not ground of a demurrer. /bid. 


Where a complaint alleges that a judgment debtor demanded his personal 
property exemptions in apt time, but that the sheriff failed and refused 
to allot it to him, and afterwards sold the property and applied the money 
to executions in bis hands, it sufficiently alleges a breach of the bond, and 
a motion to dismiss beceuse the complaint does vot state facts sufficient 
to constitute a cause of action, was properly refused. Scott vy. Henan, 296. 

A cause of action which occurred after an action was instituted, cannot be 
interjected in the pending action by a supplemental complaint, although 
it relates to the subject matter of the pending action. Metcalf vy. Guthrie, 
447, 


. Where the plaintiff purchased a bond, executed by two obligors, and at the 


vendor’s request executed to him a covenant not to sue one of the obli- 
gors, which covenant he was assured by his vendor would not operate as a 
discharge of the other obligor, and afterwards fearing that it would so 
operate, brought an action to have such covenant cancelled: Jt was held, 
that the complaint did not state a cause of action. Sandlin v. Ward, 490. 













































CAVEAT: 


1. The filing of a caveat to the probate of a will does not prevent the execu- 


6. 


— 


“7 








tor, upon giving the bonds prescribed by the statute, from proceeding in 
the collection of debts due the testator. The Code, $$2158, 2159, 2160. 
Hughes v. Hodges, 56. 


2. Where, upon an issue of devisavit vel non, the jury found a certain script to 


be the will, and the Judge ordered that the fluding of the jury, together 
with a copy of the judgment, should be certified to the Clerk of the 
Superior Court, in order that he might proceed, &c.; /t was held, to be 
informal. In such case, the probate is in the verdict, and the judgment 
so declaring should direct the remission of the trauscript in which the 
script is contained, with the original script, if among the papers, to the 
end that they may be recorded and filed, and other necessary proceedings 
had. Bryan v. Moring, 687. 


3. A receiver cannot be appointed in a proceeding to establish a will. Bryan 


v. Moring, 694. 


CERTIORARI: 


1. Where it appears that the papers had been taken from the Clerk’s office, to 


enable the trial Judge to make up the statement of the case on appeal, 
but had not been returned in time for the appellant to get the transcript 
to this Court in time, a certiorari will be issued to bring up the appeal. 
Seay v. Yarborough, 291. 


. The Court papers should not be taken from their proper places, and the 


practice of removing them leads to confusion and delay. J bid. 


. Where the appellant serves his case on appeal in apt time, and the appellee 


files objections to it, and the appellant at once notifies the Judge, and 
asks him to fix atime aud place to settle the case on appeal, which the 
Judge fails to do, a certiorari will be granted to bring up the appeal. 
Hodges v. Lassiter, 294. 

certiorari in lieu of an appeal, will not be granted when applied for after 
the Term to which the appeal should have been brought has expired. 
Norman v. Snow, 431, 


. When it is suggested that the case on appeal is inaccurately made out, the 


most that the Supreme Court will do, is to remand the case, or award a 
certiorari, in order that the Judge, if he sees proper, may make the cor- 
rection. State v. Gay, 821. 


The case on appeal must be accepted as conclusively true, when made out 


by the Judge upon disagreement of counsel, and the Supreme Court will 
not grant a certiorari to force the Judge to make up a new case and insert 
matters therein, alleged by counsel to have been omitted. did. 


. The statement of the case made out by the Judge must be accepted as ab- 


solutely true, and a certiorari will not be granted to have it corrected, 
except at the instance of the trial Judge. State vy. Miller, 902. 


. Where it is made to appear to this Court, by proper evidence, that the Judge 


has made an omission or mistake in the settlement of the case on appeal, 














this Court will give him an opportunity to correct it, or to modify an 
inaccurate statement ; but where it appears that a full hearing has been 
accorded, and the action of the Court bas been careful and considerate, 
no occasion for interference is presented, Stale v. Gooch, 982. 


CHALLENGE TO THE ARRAY: 


1. A challenge to the array can only be taken, when there is partiality or mis- 
conduci in the sheriff, or some irregularity in making out the list. Stale 
v. Speaks, 865. 

2. Where the sheriff returned to a writ for a special venxire that he had not 
summoned one of the jurors because he was dead, and that he had not 
summoned three others, because they could not be found ; /t was held, no 
ground for a challenge to the array. bid. 


3. Where it appeared that the county commissioners had not revised the jury 
box at the last September meeting, and it also appeared that the jury 
boxes were not kept locked, and were Kept in a place easily accessible to 
unauthorized persons; Jt was held, no ground of challenge to the array. 
State v. Henseley, 1021. 


4. The fact that one person drawn on the special venire was dead, and that 
another had removed from the county, before the time when the com- 
missioners should have revised the jury box, is no ground for a challenge 
to the array. bid. 


5. A challenge to the array must be for some cause which affects the integrity 
and fairness of the entire panel, as partiality or unfairness in the person 
whose duty it was to select the panel. bid. 


CHARTER: 


1. Where the charter of a corporation authorizes it to purchase land for some 
specified purpose, in the absence of evidence, it will be presumed that 
auy land purchased by it, was acquired for the purposes authorized by the 
charter. Mallett v. Simpson, 37. 


re) 


A ‘railroad company has the right to enter upon and take possession of 
land before payment to the owner, which is needed in the building of its 
road, when it is authorized by its charterto do so. Railroad v. McCaskill, 
746. 

3. Where a remedy is given to the land-owner in the charter of the company, 

for getting compensation for land taken for the use of the corporation 

under its charter, the land-owner must pursue this remedy, as the statu- 
tory remedy, by implication, takes away that at common law. bid. 


+ 


. A stipulation in the charter of a railroad corporation, that all claims for 
damages for land taken by the corporation, must be made within two 
years, is a positive statute of limitations, and bars all claims not made 
within that time, when the parties are sui juris. bid. 


uw 


. Where the charter of a railroad corporation provided, that if the owner did 
not apply within two years to have the damage assessed, caused by the 
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use and occupancy of land taken by the corporation, they should forever 
be barred from recovering said land ; Jt was held, that the presumption of 
a conveyance arose from the act of taking possession and building the 
road and the owner’s failure within the two years to take steps to have 
his damages ascertained. Jbid. 


6. Where the charter provided that the title to condemned land should remain 
in the corporation as long as it was used by such corporation, but when 
it ceased to be so used, it should revert: Jt was held, that under the char- 
ter, the corporation was not required to use every part and parcel of the 
condemned land at once, and a permissive use of a portion of such land, 
does not deprive the corporation of the right to take possession of the 
land, when needed for purposes of the corporation. bid. 


7. The charter of the town of Durham, (Private Acts 1874, chap. 110,) does not 
authorize the commissioners to prescribe imprisonment as a punishment 
for a violation of atown ordinance, It only authorizes imprisonment, if 
the party offending fails to pay the penalty incurred, when judgment 
therefor is obtained against him. State v. Crenshaw, 877. 


wD 


. Nor does the general statute in relation to ‘Towns and Cities,’’ authorize 
imprisonment for violation of such ordinance. It provides that the com- 
missioners of towns may enforce their by-laws and regulations, and com- 
pel the performance of duties imposed, by suitable penalties, by which is 
meant pecuniary penalties, to be paid because of some default or viola- 
tion of law. bid. 


CLAIM AND DELIVERY: 


1, Where, in an action of claim and delivery before a justice, it appears that 
the value of the property exceeds fifty dollars, it at once ousts the juris- 
diction of the justice, and the plaintiff cannot confer jurisdiction by a 
remitler. Noville vy. Dew, 43. 


2. Where, in an action of claim and delivery begun before a justice, the jury 
found the value of the property to be over fifty dollars, but that the plain- 
tiff was entitled to the possession ; /¢ was held, that the justice had no 
jurisdiction and the action should be dismissed and the property restored 
to the defendant. hid. 


3. Where a landlord brought an action before a Justice of the Peace to recover 
the sum of eighty dollars, alleged to be due upon a contract for rent, and 
ancillary thereto procured an order for the seizure and delivery to him of 
certain crops of greater value than fifty dollars ; Held, 

(1). The question of the jurisdiction of a Justice of the Peace is determined 
by the summons and complaint, especially the former. Morris v. OU’ Briant, 
72. 


(2). The order for the seizure and delivery of the properry was coram non 
judice, but did nut oust the jurisdiction of the Court over the cause of 
action. bid. 

4. Strictly speaking, there is no such action under The Code as “claim and 

delivery.”’ The action is for the recovery of a specific chattel, and the 

delivery of the chattel is a provisional remedy, ancillary, but not essential 
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to such action. If the plaintiff see fit, delivery of the chattel may be 
waived, and the action prosecuted to recover possession of the chattel, as 
in the old action of detinue, or to recover the value of the property, as in 
trover or trespass. Wilson v. Hughes, 182. 


5. In an action for the specific recovery of a horse, the defendant pleaded asa 


counter-claim, that the plaintiff sold the horse to the defendant, and, at 
the time of the sale, warranted that he was sound, which warranty was 
false, in consequence of which the defendant had been damaged; Held, 
that the counter-claim arose out of the transaction set out in the com- 
plaint, and was properly pleaded as a counter-claim. did. 


6. In an action for the specific recovery of a chattel, it is proper to submit an 


issue ascertaining the value of the chattel at the time the plaintiff sold it 
to the defendant. Wilson v. Hughes, 182. 


CLERK OF THE SUPERIOR COURT: 
1. 


When an issue of law is joined in a special proceeding, it is the duty of the 
Clerk to transmit it to the Judge for his decision. Jones v. Desern, 32. 


. It is the duty of the Judge to decide the question thus presented, and to 


transmit his decision in writing to the Clerk, who will then proceed with 
the special proceeding according to law. bid. 


. It is irregular for the Judge in making his decision to order the Clerk to 


place the proceeding on the docket of the regular Term for trial—it being 
the duty of the Clerk to do this without such order when an issue of fact 
is joined. bid. 


. When an issue of fact is joined in such proceeding, or issues of both fact 


and law, it is the duty of the Clerk to place the proceeding on the docket 
of the trial Term, for trial. bid. 


. When the issues of both fact and law are decided, the Clerk proceeds to give 


all other orders and judgments as and for the Court, these orders and 
judgments being regarded as made by the Court through its proper officer. 
I bid. 


. The Clerk has no right to take a verdict, unless specially authorized by the 


Court, arden v. McKinnon, 378. 


. Where on appeal from an order or judgment of the Clerk, the Judge rules 


that there is error, it. is the duty of the Clerk to proceed to enter the 
proper judgment without any formal order directing him to do so, Pat- 
terson v. Wadsworth, 538. 


. Where an application was filed to remove an administrator, and po answer 


having been filed, the Clerk refused the motion, and on appeal the Judge 
reversed the order and removed the case, the Clerk has power to allow an 
answer to be filed. bid. 


. When a special proceeding comes before the Clerk, it is his duty to transfer 


the matter, if issues of fact are joined, to the civil issue docket, in order 
that the issues may be tried by a jury. Brittain v. Mull, 595, 
In such case, when the issues are tried, it is the duty of the Clerk to pro- 
ceed at once to act upon the case, without waiting for any order of the 
Judge. Ibid. 
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11, So, when certain issues of fact were joined in a special proceeding, which 
were carried to the civil issue docket and tried, and at a subsequent term 
the plaintiff moved before the Judge in Term for an order affording the 
relief demanded which was refused, and on appeal this order was aflirmed, 


on the ground that it was the duty of the Clerk to proceed ; and when the 
certificate went down, the Clerk entered a judgment refusing the relief, 
on the ground that he could only act under an order of the Judge, which 
on appeal to the Judge, was ailirmed; Jt was held, to be error, as the 
Clerk should have proceeded to act on the merits of the case, just as if 
there had been no appeal. J did. 
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COMMISSIONS: 


1, A guardian will be allowed commissions, although he uses his ward’s 
money in his business, if he makes regular returns, so as to show at all 
times what amount is due his ward. Carr v. Askew, 194. 


2. Where the sum received was $10,000, and there was no trouble or litigation 
connected with the estate, a commission of two and one-half per cent. on 
receipts, and five per cent. on disbursements was allowed. bid. 


%. An administrator or executor is not entitled to commissions under all cir- 
cumstances, but he must have earned them by an honest and just dis- 
charge of his duty, and it must appear that the receipts and expenditures 
have been fairly made, in the course of the administration. Grant v. 
Reese, 720. 


4. Where an administrator failed to file any inventory or annual accounts of 
his administration, and it appeared that he had been guilty of gross neg- 
ligence and want of care in his management of the estate, he is not enti- 
tled to commissions. bid. 


COMMON CARRIER: 


1, In an action against acommon carrier for injury to property while in transit, 
the bill of lading and manifest showing that the property was received 
by the defendant in good order, is prima facie evidence against the 
defendant, but it is not conclusive, and may be rebutted. Burwell vy. The 
Railroad, 451. 

2. It is not negligence for a railroad company to place freight, liable to be 
injured by water, on an open flat car, when the size of the box in which 
it is packed renders it impossible to put it in a box car, and precautions 
are taken to protect the property from the weather. hid. 


3. When the allegation of negligence is that the property was injured by water 
while in transit, evidence is admissible that no rain fell while the property 
was on the defendant’s road, and that the car on which it was being trans- 
ported was not allowed to be stopped near any water tank. bid. 


COMPLAINT: 
1. The plaintiff must allege his cause of action in the complaint, and he can- 
not recover on a cause of action set out in the pleadings of his adversary. 
Willis v. Branch, 142. 
2. In some cases, a defective statement of a cause of action may be aided by 
the admissions in the answer. Jhid. 


3. Where the cause of action set out in the complaint, was that the defendant 
had torn out certain gas fixtures and damaged certain furniture, and so 
deprived the plaintiff of the use of a certain house, the plaintiff cannot 
abaudon these causes of action and recover for a breach of the terms of 
the lease for the house. J did. 

4. In an action for damages against a railroad company for an injury caused by 
furnishing defective machinery to a servant, it is unnecessary to formally 
allege notice of such defect in the complaint, when facts are stated from 

which the law will imply notice. Warner vy. The Railroad, 250. 
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5. In such case, the complaint need not allege that the intestate left next-of- 


kin. Jbid. 


. It is sufficient if the complaint states facts sufficient to show that a legal 


wrong has been done by the defendants, for which the law will afford 
redress. McElwee v. Blackwell, 261. 


. In an action for slander of title to a trade mark, when the injury is not so 


much the defamatory words, but was occasioned by positive acts and 
threats, by which the customers of the plaintiff were deterred from trad- 
ing with him; /t was held, error to non-suit the plaintiff, because the com- 
plaint did not set out the actionable words, Jbid. 


. An action cannot be maintained on a new promise to pay a debt secured by 


a bond, while the bond is still in foree. Aing v. Phillips, 555, 

Where an action is brought to enforce payment of a bond, and a new prom- 
ise is relied on to rebut an alleged compromise and satisfaction, the com- 
plaint should declare on the bond, and the new promise be relied on to 
rebut the compromise. J bid. 

Although the allegations in a complaint are indefinite, yet if it contains 
facts sufficient to give the defendant such information as will enable him 
to intelligently make his defence, the complaint is not demurrable. If 
necessary, the Court will order the plaintiff to make the allegation more 
specitic. Nance v. The Railroad, 619. 


. A necessary allegation which has been omitted from the complaint, is not 


supplied by pleading over to the merits. Wilson v. Lineberger, 641. 

The evidence introduced by the plaintiff must conform to his proofs. So, 
where in his complaint, the plaintiff alleged that he was seized of certain 
lands in fee, and the evidence showed that he was only entitled to a life 
estate, he is not entitled to recover, in this state of the pleadings. Brit- 
tain v. Daniels, 781. 

Where the plaintiff's deed was for a life estate only in the /ocus in quo, with 
his brothers and sisters, some of whom died without issue; /t was held, 
that he could recover the entire tract, under an allegation in the com- 
plaint that he was seized in fee; the interest which descended to him 
from his deceased brothers and sisters being sufficient to support the 
action. Jbid. 


COMPROMISE : 


.. 


It requires the assent of both parties to make a contract. So, when a debtor 
pays a sum supposed by him to be the balance due on his bond, and the 
creditor refuses to give up the bond, but says that he will credit the 
amount paid, it does not amount to a compromise and satisfaction of the 
bond, although the debtor intends it as such. Aing v. Phillips, 555. 


2. An action cannot be maintained on a new promise to pay a debt secured by 


3. 


a bond, while the bond is still in force. Jbid. 

Where an action is brought to enforce payment of a bond, and a new prom- 
ise is relied on to rebut an alleged compromise and satisfaction, the com- 
plaint should declare on the bond, and the new promise be relied on to 
rebut the compromise, bid. 
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CONDITION: 


1. Where a testator devised land to one of his sons, provided he should main- 
tain his mother comfortably during her life, the support of the motheris 
a charge upon the rents and profits of the land, avd not a condition, the 
non-observance of which will defeat the devise. Misenheimer v. Sifford, 
592. 

2. Where, in such case, upon the death of the devisee, the person who was to 
be supported was taken charge of by the plaintiff, who received all the 
rents and profits of the land for that purpose ; Jt was held, that the plain- 
tiff could make no further claim on the land, under the will. bid. 


CONDITIONAL SALE: 


1. It is not sufficient to designate a contract by a certain name, in order to give 
it a particular effect. It must contain constituent elements for the pur- 
pose intended, Empire Drili Co. y, Allison, 548, 


2. Where it appeared from the terms of a contract, that the intention was to 
appoint an agent to sell certain goods, although the contract is termed a 
conditional sale, the contract will be interpreted as making an agency, 
and need not be registered. hid. 


CONFEDERATE MONEY: 


1. Where a fund was paid to an administrator in Confederate money, out of 
which fund he makes paymeuts to the distributees; /t was held, that it 
would be unjust to apply the scale to the amount received by the admin- 
istrator, but not to apply it to payments made out of the very fund to the 
distributees. Depriest v. Patterson, 519. 


2. Where an administrator received into his possession certain slaves belong- 
ing to the estate of his intestate, he, and the sureties on his bond, are liable 
for their hire received by him, in the same manner as for the hire or price 
of other chattels so received. Grant v. Reese, 720. 


3. In such case, where the slaves were hired in 1863 and 1864, and the admin- 
istrator used reasonable diligence in biring them and collecting the hire, 
if the same was paid in Confederate money, and the administrator kept 
it apart and separate, as part of assets of the estate, and it was lost by the 
results of the war, the administrator is not liable. bid. 


4. In such case, in the absence of evidence of the amount of hire which the 
administrator actually received, he should be charged with the reasonable 
hire of the slaves in Confederate money, and this amount should be 
scaled, in the same manner as if he had converted the Confederate money 
received from such hiring. J id. 


5. It is a publié fact, of which the Courts take judicial notice, that there was 
no currency in this State during the years 1863 and 1864, except Confed- 
erate money, and that ordinary business transactions were almost uni- 
formly discharged by that currency. did. 


6. Where one used Confederate money, not his own, he must account to him 
whose money he used, for its value in gold, with interest thereon. bid. 
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CONSIDERATION : 


1, Where a note is under seal, the holder need not show any consideration. 
Angier v. Howard, 27. 

2. When the illegal consideration enters into and forms a part of one entire 
and indivisible consideration, or if there be several stipulations in the 
contract, some legal, and some illegal, the entire contract is void. 
Griffin v. Hasty, 438. 

3. A contract to indemnify a public officer for doing an act which he ought todo 
is valid ; one to indemnify him for doing an act which he ought not to do, 
or for omitting to do an act which he ought to do, is void. bid. 


4. The near relationship of the parties furnishes a sufficient consideration, if 
one was necessary; and acceptance of the trust by the trustee furnishes 
a consideration for its enforcement against him. Zgerton v. Carr, 648. 


CONSOLIDATION : 


1. Exception to an order for the consolidation of actions must be taken at the 
time the order is made. Jones v. Jones, 111. 


2. The order in which consolidated actions shall be tried is within the discre- 
tion of the Judge, and not reviewable in the Supreme Court. /bid. 


CONSPIRACY : 

1, Where two or more conspire to do an unlawful act, although the act be 
done by one, yet they are all equally principals. So when two persons 
were engaged in pursuit of an unlawful act, the two having the same 
object in view, and in pursuit of that common purpose, one of them 
takes life, under such circumstances as makes it murder in him, it amounts 
to murder in the other, also. State vy. Gooch, 987. 


2. If two persons seek another, and under the pretense of a fight, conspire to 
stab him, and in the fight he is killed, it is murder, no matter what the 
provocation may be, after the fight has commenced, bid. 


CONSTITUTIONAL LAW: 


1. An act which changes the remedy of the creditor is not unconstitutional, if 
it gives him another equally efficacious, Williams vy. Weaver, 134. 

2. Where a reference is by consent, the parties waive the right to have any of 
the issues of fact passed on by a jury. Where the reference is compul- 
sory, the excepting party has the right to have all issues of fact which arise 
on the pleadings, submitted to a jury, but not the questions of fact which 
arise on exceptions to the findings of fact by the referee. Carr v. Askew, 
194. 

3. Before the Marriage Act (The Code §1826, Laws of 1871-’2, ch, 198, $17,) a 

married woman could charge her separate estate, for her personal benefit, 

or for the benefit of her estate, provided she did so in terms or by neces- 
sary implication. The only change made by this act was, that the con- 
sent of the husband in writing was required in order to allow her to 

charge her separate estate. Arrington v. Bell, 247. 
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. Where husband and wife signed a note, which provided in terms that it 


10. 


INDEX. 


should be paid out of the wife’s separate estate, the consideration for 
which was a mule, which was turned over to a cropper, renting the land 
of the wife; Jt was held, that the signature of the husband to the note 
was a suflicient assent in writing, and that the debt was a charge on the 
wife’s separate’s estate. Jbid. 


. Where a vendee who was married before the dower and homestead Acts, 


makes a contract to buy land, bearing date before the passage of those 
Acts, but the deed is not made until after their passage, his wife is not 
entitled to dower or homestead in such land, unless he be seized of them 
at his death, and a deed for them without her joinder conveys a good 
title. Fortune v. Watkins, 304. 


. Marriage, prior to the adoption of the Constitution of 1868, conferred on 


the husband the vested right to reduce into possession and convert to his 
own use, the personal property of the wife, belonging to her at the time 
of the marriage. Morris v. Morris, 613. 


. But this marital right does not attach to personal property acquired by the 


wife after the Constitution of 1568 went into etfect, even in cases when 
the marriage took place before that time. bid. 


. By marriage and the birth of issue capable of inheriting, the husband be- 


came tenant by the courtesy of his wife’s land, and entitled to the rents 
and profits thereof. J bid. 


. This was not altered by the Act of 1349—The Code, $1840—as to marriages 


which took place after the Act went into operation, bid. 


The Constitution requires that all taxes, whether levied for State, county, 
town or township purposes, shall be uniform, and allows no discrimina- 
tion in favor of any class, person or interest, but requires that all things 
possessing value and subject of ownership, shall be taxed equally, and 
by uniform rule, Puett vy. Com’rs, 709. 


Therefore, a law which allows a tax on the polls of one color and on prop- 
erty owned by persons of the same color, to be applied exclusively to the 
education of children of that color, is unconstitutional. J bid. 


This law also discriminates between the races, by allowing the taxes paid 
by one, to be applied exclusively to the education of that color, and is 
therefore in conflict with the last clause of Art. 9, $2 of the Constitution, 
which is, ‘there shall be no discrimination in favor of or to the prejudice 
of either race.”’ bid. 


This does not extend, however, to the law requiring the children of the two 
races to be educated in separate schools when the advantages are equal— 
nor to laws prohibiting marriage between the races, nor are such laws 
opposed to recent amendments of the Constitution of the United States. 
Ibid. 

This Court has no power to review the findings of facts made by a referee 
in au action at law, but can only review errors of law in the admission of 
evidence, and erroneous conclusions of law from the facts as found. 

Grant v. Reese, 720. 
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15. A law which directs the tax raised from the polls and property of white 
persons to be devoted to sustaining schools for white persons, and that 
raised from the polls and property of negroes to be used for the support 
of their schools, is unconstitutional and void. Riggsbee v. Durham, 800, 


16. The collection of a tax will be restrained, when the purpose for which it is 
to be expended is unconstitutional. / bid. 


17. While some provisions in a statute may be unconstitutional and void, others 
may remain and be enforced, but the rule does nut apply, when the con- 
stitutional and unconstitutional parts of the statute are conducive to the 
same object, and the dislocation of the unconstitutional part would so 
affect its operation, that the act would fail in an essential part. bid. 


18. When the limit of punishment is not fixed by the Legislature, it is left as a 
matter of discretion with the presiding Judge. This Court cannot control 
such discretion, nor fix such limits, State v. Miller, 904. 


19. Where the defendant kept a retail shop, in which he suffered games of cards 
to be played for money and articles of value; Held, that a fine of two 
thousand dollars and imprisonment for thirty days, and thereafter until 
the fine and costs were paid, was not excessive punishment. Zid. 


CONSTRUCTION OF A DEED: 
1. In the construction of deeds no regard is had to punctuation ; but the inten- 
tion of the parties should control unless in conflict with some rule of law. 
Bunn v. Wells, 67. 


2. Where it is the manifest purpose of a deed to pass a fee, the Court will 
effectuate this purpose, if it can do so by any reasonable interpretation. 
Ricks v. Pulliam, 235 

3. In the construction of deeds, the aim of the Court is to give effect to the 
intention of the parties, and to do so, it may transpose words and clauses 
of the instrument. Such transposition, however, must be reasonable, and 
render the whole instrument consistent and give effect to the obvious 
intent. Jhid. 

4. Where a clause of warranty is interjected between the words of conveyance 
and the words of inheritance in a deed, the latter will be construed so as 
to qualify the quantity of the title conveyed as well as the warranty, and 
a fee simple will pass, bid. 


CONTRACT : 
1. Parol evidence is not admissible to alter or eontradict the terms of a written 
contract. Ray v. Blackwell, 10. 


3. Where the part of the contract attempted to be proved by parol has been 
omitted by fraud, or by mutual mistake or accident, it may be used as a 
defence to an action on the contract, if properly pleaded. Jbid. 


3. A contract to sell a tract of land, purporting to belong to a seme covert, was 
made by one who acted as her agent; Jt was held, that the contract was 
not binding on the seme, Ist, because of her coverture, and 2nd, because 
the agent was not authorized by an instrument under seal to make the 
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contract. Such contract is not binding on the agent, because its terms 
do vot purport to bind him. Boyd v. Turpin, 137. 


. While judgments are not treated as contracts for all purposes, they are so 


treated for the purpose of distinguishing them from causes of action 
arising ex delicto, and are not embraced in $177 of The Code, forbidding 
the assignment of things in action not arising out of contract. Moore y, 
Nowell, 265. 


. If no place is agreed on for the performance of a contract, the lex loci con- 


tractus governs. If the place of performance is agreed on, the lex loci 
solutionis governs. Morris vy. Hockaday, 286. 

Where a bond was dated in North Carolina, but had no specified place of 
payment; Jt was held, that it was governed by the usury laws of this 
State, and it is immaterial that the pleadings admit that the bond was 
delivered in Virginia. bid. 


. If, in such case, it had appeared that the bond was given for goods pur- 


chased in Virginia, the rule would be different. Jbid. 


(Juaere, Whether the contracting parties can agree on arate of interest, legal 
where the contract is made, but illegal where it isto be performed. Jbid, 


. Where a deed is made in pursuance of a contract to convey, it is referrable 


for its operation to the time of the contract which it undertakes to com- 
ply with. Fortune v. Watkins, 304. 


. The surrender of an unregistered deed or bond for title, is effectual to 


restore the legal or equitable title to the vendor, as between the parties, 
when no intervening interests have attached. Jbid. 

If, in a contract for sale of lands, the vendee knows that the vendor is a 
married man at the time the contract is made, he cannot refuse to take 
the title because the wife refuses to join, and a Court of Equity will force 
him to take such title as the vendor can give. bid. 

The defendant agreed to purchase certain lands from the plaintiff, for a part 
of which the plaintiff held bis (the defendant’s) bond for title, and it 
was agreed that the said bond should be destroyed when the payments 
were made. The plaintiff’s wife refused to join in the deed ; Jt was held, 
no defence to an action by the plaintiff to enforce the contract. hid. 


Where an infant sold bis claim against his guardian fora present considera- 
tion, and promised to give a receipt for it when he became of age, it is an 
executed, and not an executory contract. Letty v. Rousseau, 355. 

Where an infant enters into an executory contract, express confirmation or 
a new promise after coming of age, must be shown in order to bind him; 
but where the contract is executed, ratification may be inferred from cir- 
cumstances, aud any acknowledgment of liability, or holding the prop- 
erty and treating it as his own, will amount to such ratification. hid. 

Where a will directed the executors to employ the plaintiff as agent to sell 
certain lands of the testator, and in obedience to such directions, the ex- 
ecutors entered into a contract under seal with the plaintiff ; Zt was held, 
that the executors were personally liable on the contract, but as it was 
entered into under the directions of the will, and the services rendered 
were for the benefit of the estate, payment might also be coerced out of 
the assets of the estate. Edwards v. Leave, 345. 
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16. In such case, under our former practice, the plaintiff! would have had to sue 
the executors on their individual liability in an action at law, and to 
enforce the liability of the estate, he would have had to go into a Court 
of Equity, but since the adoption of the Code system, both reliefs may 
be administered in one action. Jbid. 


—_ 
- 


7. Contracts will not be enforced when resting on a consideration against good 
morals, public policy, or the common or statute law. Griffin v. Hasty, 438. 


_ 
go. 


. Under the terms of a contract to buy land, the vendee was to have the title 
conveyed to her upou the payment of a certain portion of the purchase 
money, at a future day, and then execute a mortgage to the vendor to 
secure the residue, the payment of which was still further deferred. Liti- 
gation arose as to the amount which had been paid upon the first instal- 
ment, and the demand of the vendor was considerably reduced. Jt was 
held, that the entire time of credit having expired, the vendor was enti- 
tled to a decree of the sale, the vendee not tendering the balance of the 
amount ascertained to be due. Williams v. Whiting, 481. 

19. If a creditor by a binding contract, gives time to the principal debtor, or 
varies the contract in any other particular, the surety will be discharged, 
but when the principal debtor cannot enforce such covenant or contract 
against the creditor, as a defence or cause of action, the surety will not be 
discharged. Sandlin v. Ward, 490. 

20, A covenant not to sue one obligor, does not release a co-obligor, J bid. 

21. Where the plaintiff purchased a bond, executed by two obligors, and at the 

vendor’s request executed to him a covenant not to sue one of the obli- 

gors, Which covenant he was assured by his vendor would vot operate as a 

discharge of the other obligor, and afterwards fearing that it would so 

operate, brought an action to have such covenant cancelled ; /t was held, 
that the complaint did not state a cause of action. bid, 


22. It is not suflicient to designate a contract by a certain name, in order to 
give it a particular effect. It must contain constituent elements for the 
purpose intended, impire Drill Co vy. Allison, 548. 


23. Where it appeared from the terms of a contract, that the intention was to 
appoint av agent to sell certain goods, although the contract is termed a 
conditional sale, the contract will be interpreted as making an agency, 
and need not be registered, bid. 

24. Parol evidence is not competent to engraft on a contract which bas been 
reduced to writing, other terms and conditions, contemporaneously made, 
except where the contract was comprehensive, and a part of it only was 
reduced to writing, and it was not intended to include the entire contract. 
Nickelson v. Reves, 559. 

25. Where the defendant entered into a contract to make title to the plaintiff 
to a tract of land, described by metes and bounds, upon the payment of 
certain notes, and the plaintiff executed his notes to the defendant, 
reciting that they were for the purchase money, the defendant cannot 
show by parol evidence, that at the time the contract was made, it was 
agreed by parol that the land should be conveyed, and if found to con- 
tain a larger number of acres than was supposed, that the vendee should 

pay an additional sum. bid. 












* 
~ 


26, While a surviving partner canuot enter into contracts, or create liabilities 


~ 
wt. 
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which will bind the estate of his deceased partner, yet he is not bound 
to sacrifice the interest of the firm, and if he coutracts debts, bona fide, 
for the interest of the common property, he may pay them out of the 
common fund. Calvert vy. Miller, 600. 


So, where on the death of a partner, the partnership had a large amount of 
unfinished work and raw material on hand, which could only have been 
disposed of at a sacrifice ; Jt was held, that creditors advancing means to 
the survivor in good faith, to enable him to finish the work and use up 
the raw material, are entitled to payment out of the partnership assets. 
Lbid. 


A contract between administrators or eXecutors, that the estate shall be 
managed by one of them alone, is against publie policy, and void. Wil- 
son Vv, Lineberger, 641. 


CONTRIBUTON : 


Where the persoval estate is insuflicient, or when it consists of slaves, which 


after being delivered to the next-of-kin, were lost by the vis major of war, 
the land becomes liable for the debts, and payment may be enforced 
against any tract, leaving those whose property may be taken, to obtain 
contribution from the other heirs or devisees, according to the respective 
value of the lands held by them. Lilly vy. Wooley, 412. 


CONTRIBUTORY NEGLIGENCE: 


1. Where the plaintiff ’s negligence contributes to the injury of which he com- 


plains, and for which he seeks to be compensated in damages, he cannot 
recover ; and the same rule applies when it is shown that both parties are 
in fault. Rigler v. The Railroad, 604. 


. Where highways cross railways, the law requires a reasonable degree of care 


and diligence in both the public and the corporation in the use of the 
crossivg, and negligence in the corporation will not excuse a traveller 
approaching the crossing, from using that degree of care and circumspec- 
tion, necessary to secure his safety. hid. 


3. Where a traveller is approaching a railway crossing, with an unobstructed 


view of the track in both directions, it is his duty to look both ways, and 
if he attempts to cross in front of an advancing train, and receives injury, 
he cannot recover, and the failure of the engineman to give the precau- 
tionary signal, when it does not contribute to the accident, does not im- 
pose a liability on the corporation. Jdid. 


. Although a person injured by a railroad train, be in fault to some extent, 


yet he can recover, if the injury could not have been avoided by ordinary 
care on his part. bid. 


. It is not contributory negligence per se, fora passenger to alight from a train 


which has almost come to a full stop, at a regular passenger depot. 
Nance v. The Railroad, 619. 
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CONTROVERSY BETWEEN CO-DEFENDANTS: 


Under The Code practice, co-defendants cannot set up demands and ask relief 
against each other, unless their disputes arise out of the subject of the 
action as set out in the complaint, and have such relation to the plaintiff ’s 
claim that their adjustment is necessary to a final determination of the 
cause. Hulbert v. Douglas, 122. 


CONVICTS: 

The provisions of The Code, §3448, forbidding the hiring out of convicts unless 
the Court before which such prisoner was convicted shall so authorize in 
its judgment, only applies to farming out convict labor to individuals and 
corporations, and does not extend to cases of convicts employed on pub- 
lic works, and under the supervision and control of public agents, State 
v. Sneed, 806. 


See HIRING ouT CONVICTS. 


CORPORATION : 


1, Where the charter of a corporation authorizes it to purchase land for some 
specified purpose, in the absence of evidence, it will be presumed that 
any land purchased by it, was acquired for the purposes authorized by the 
charter. Mallett v. Simpson, 37. 


2. Where the charter of a railroad company authorized it to purchase land for 
the purpose of procuring stone and other material necessary for the con- 
struction of the road, or for effecting transportation thereon ; /t was held, 
that the charter authorized the purchase of land for the purpose of get- 
ting cross-ties and tire wood. Jbid. 


3. At common law, in the absence of any provision in the charter, a corpora- 
tion bas the power to acquire and hold real estate in fee. The statutes of 
mortmain have never been adopted in this State. bid. 


4. Even if a corporation is forbidden by its charter to hold or take a title to 
real estate, a conveyance of land to it is not void. It is valid until 
vacated by a direct proceeding by the sovereign, instituted for that pur- 
pose. bid. 

5. A receiver appointed upon the dissolution of a corporation, or a trustee 
charged with the collection of its assets, can bring suit in his own name 
against a debtor of the corporation, or he can bring such suit in the name 
of the corporation. Gray v. Lewis, 392. 


6. The original record of incorporation, made by the Clerk, in pursuance of 
the provisions of ch, 16 of The Code, in the book kept in his office for 
that purpose, is admissible in evidence to prove the fact of incorporation. 
The letters of incorporation are evidence, but not the only evidence, to 
prove that fact. Carolina Iron Co. vy. Abernathy, 545. 


CORRECTION : 
1. A guardian invested the funds of her two wards in land, taking the deed in 
her own name. The wards, upon a settlement, took a deed for equal por- 














INDEX. 


tions of the land from the guardian, and gave her a release. More was 
due to one ward than to the other. Jt was held, that the ward to whom 
the larger sum was due, was not estopped by the release from having the 
deed corrected, so that it should convey to her the proportion of the land, 
which the amount due her bore to the amount due the other ward. Scott 
Vv. Queen, 462, 

2. In such case, as the guardian is not interested, a mutual mistake on ber 

part need not be shown in order to have the deed corrected. J bid. 


3. Courts of Equity do not correct mistakes in law, unless when other equit- 
able elements occur, such as surprise, undue influence, imposition and 
the like. Sandlin vy. Ward, 490. 


COSTS : 


1. In matters of procedure, it is always best to strictly follow all statutory 
requirements. Holly v. Perry, 30. 


2. Where an undertaking to secure the costs of the defendant is given in the 
form of a bond, the seal does not defeat its purpose, and it will be treated 
as an undertaking under seal. Jbid. 


3. Where an undertaking under seal to secure the defendant’s costs was writ- 
ten on the back of the summons, but did not specify the name of either 
the plaintiff or defendant, or the surety, it was held to be sufficient. 
Ibid. 


4. An objection that one who has been permitted to become a party plaintiff 
upon filing a prosecution bond for the costs, has not complied with the 
condition, comes too late after the supplemental complaint has been filed. 
The execution of such bond is not an essential condition of the order. 
Hughes v. Hodges, 56. 


5. Officers of the Courts are not compelled to perform their duties, unless the 
fees prescribed by law are paid or tendered them, but they must demand 
them before laches can be imputed to litigants. West v. Reynolds, 333. 


6. Where there is a fund in Court, which is afterwards adjudged to belong to 
the plaintiff, and pending the controversy, an order is made allowing a 
reference fee in the cause, which is paid out of the fund, and the final 
judgment is against the defendant for all of the costs, this sum so paid, 
is properly taxed in the costs, and must be paid by the defendant. White 
v. Jones, 411. 


~ 


. When payment is not unreasonably delayed or neglected by the administra- 
tor or executor, and he has not refused to refer in the matter in contro- 
versy, pursuant to The Code, no costs will be awarded against him. Mor- 
ris v. Morris, 613. 


COUNTER-CLAIM : 


1. Where a plaintiff leased a house from the defendant, and agreed to Ray a 
certain sum as rent, and the defendant afterwards entered and tore out 
certain fixtures and damaged the furniture, for which trespass the plain- 
tiff brought suit; Jt was held, that the alleged damages do not constitute 
a set-off against the sum contracted to be paid as rent. Willis v. Branch, 

142. 
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2. In an action for the specific recovery of a horse, the defendant pleaded as 
a counter-claim, that the plaintiff sold the horse to the defendant, and, at 
the time of the sale, warranted that he was sound, which warranty was 
false, in consequence of which the defendant had been damaged ; Held, 
that the counter-claim arose out of the transaction set out in the com- 
plaint, and was properly pleaded as a counter-claim. Wilson v. Hughes, 
182. 


3. While one who is sued by an administrator, cannot set up a demand 
in his favor against the plaintiff in bis individual capacity, as a counter- 
claim or set-off, yet if the administrator is insolvent, and a portion of the 
recovery will belong to him in his individual capacity, such claim may be 
set up as a retainer in the nature of a set-off. Carr v. Askew, 194. 

4. A defendant is not bound to plead a set-off or counter-claim, but may make 
it the subject of an independent action. Blackwell & Co. v. McElwee, 435. 


COVENANT NOT TO SUE: 

1. If a creditor by a binding contract, gives time to the principal debtor or varies 
the contract in any other particular, the surety will be discharged, but 
when the principal debtor cannot enforce such covenant or contract 
against the creditor, as a defence or cause of action, the surety will not 
be discharged. Sandlin v. Ward, 490, 

2. A covenant not to sue one obligor, does not release a co-obligor. J bid. 


3. Where the plaintiff purchased a bond, executed by two obligors, and at the 
vendors request executed to him a covenant not to sue one of the obli- 
gors, Which covenant was assured by his vendor would not operate as a 
discharge to the other obligor, and afterwards fearing that it would so 
operate, brought an action to have such covenant cancelled; /t was held, 
that the complaint did not state a cause of action. bid. 


COVERTURE: 

1. While coverture is no protection to the wife against responsibility for torts, 
or positive acts of fraud voluntarily committed, all the elements neces- 
sary to create an operative estoppel will be more stringently required when 
the doctrine is sought to be enforced against a married woman than 
against those who are under no legal disabilities, Loftin v. Crossland, 76. 

2. The constitution of the husband the agent of the wife for the purpose of 
leasing her lands, confers no authority upon him to subject her rents to 
the lien of advancements of agricultural supplies made to her tenant to 
enable him to make the crop, by one who believed the lands belonged to 
the husband and agent, if she did nothing to produce such belief or oth- 
erwise mislead the parties to the transaction. Jbid. 


3. A contract to sell a tract of land, purporting to belong to a seme covert, was 
made by one who acted as ber agent; Jt was held, that the contract was 
not binding on the seme; 1st, because of her coverture, and 2nd, because 
the agent was not authorized by an instrument under seal to make the 
contract, Such contract is not binding on the agent, because its terms 
do not purport to bind nim. Boyd vy. Turpin, 137. 
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4. A conveyance to defraud creditors is void as to a creditor who is pursuing 
legal process to‘subject the fraudulently aliened land to the satisfaction 
of his debt, but it is not void, even as against creditors when collaterally 
attacked. Ibid. 


5. A son conveyed his land to his mother, a feme covert, for the purpose of de- 
frauding his creditors, and afterwards contracted in her name and as her 
agent to sell the land toa bona fide purchaser. After a portion of the 
purchase money had been paid, the mother attempted to repudiate the 
contract, and brought an action to recover the possession of the land; 
Held, that she cannot be permitted to hold the land for which she paid 
nothing, and at the same time disown the authority of the agent who 
assumed to act for her. She must either surrender the land to him, or 
abide by his disposition of it... The disability of coverture carries with it 
no license to practice a fraud. Jbid. 


6. In such case, a Court of Equity looks through the disguises which cover 
the transaction, and charges the legal estate with a trust, which, while it 
cannot be enforced by the fraudulent donee, may be by those who, in 
good faith, deal with him as possessed of authority to make the contract 
of sale. Ibid. 

. Before the Marriage Act (The Code, $1826, Laws of 1871-’2, ch. 198, $17,) a 
married woman could charge her separate estate, for her personal benefit, 
or for the benefit of her estate, provided she did so in terms or by neces- 
sary implication. The only change made by this Act was, that the con- 
sent of the husband in writing was required in order to allow her to 
charge her separate estate. Arrington v. Bell, 247. 


8. Where husband and wife signed a note, which provided in terms that it 
should be paid out of the wife’s separate estate, the consideration for 
which was a mule which was turned over to a cropper, renting the land 
of the wife ; /t was held, that the signature of the husband to the note was 
a sufficient assent in writing, and that the debt was a charge on the 
wife’s separate estate. / bid. 


9. If the wife commit adultery, and the husband afterwards lives with her, and 
keeps up the connubial relations, a divorce will not be granted. Sparks 
v. Sparks, 527. 

10. Whether deeds for separation between husband and wife, are against pub- 
lic policy and void in this State, guere. It would seem, that under §1831 
of The Code, they are valid for some purposes at least, but even if they 
are void, while the Courts may refuse to carry them out, they will not 
undo any act of the parties which they may have done for this purpose. 
Ibid. 

11. Where a husband and wife executed a deed of separation, a part of the 
consideration of which was, that the husband should relinquish his estate 

by the curtesy in a part of the wife’s land, and that she should convey 

another portion of her land to a trustee for him in fee, which was done, 
the wife cannot maintain an action to have her deed to her husband’s 
trustee cancelled, on the ground that the deed of separation was agaiust 
public policy, in the absence of any undue influence or oppression exer- 
cised by the husband to obtain the deed. bid. 
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Marriage, prior to the adoption of the Constitution of 1868, conferred on 
the husband the vested riyhl to reduce into possession and convert to his 


own use, the personal property of the wife, belonging to ber at the time 
of the marriage. Vorris vy Morris, 613. 

But this marital right does not attach to personal property acquired by the 
wife after the Constitution of 1868 went iuto effect, even in cases where 
the marriage took place before that time. J bid. 

By marriage aud the birth of issue capable of inheriting, the husband became 
tenant by the curtesy of his wife’s land, and entitled to the rents and 
profits thereof. J bid. 


. This was not altered by the Act of 1849—The Code, $1840—as to marriages 


which took place after the Act went into operation. /bid, 


. The mere fact that a wife bas constituted ber husband her general agent, 


does not warrant a presumption that she authorized him to settle a debt 
due her, in a manner which enures entirely to his own benefit. Williams 
v. Juhuston, 633. “ 

Formerly, the privy examination of a feme covert was held to give to the 
acknowledgment of her deed the sanctity of a judicial proceeding, but 
this has been changed by statute, and the ackuowledgment and privy 
examination are now open to be attacked collaterally, Ware vy, Nesbit, 
664. 


. Where it is found by the jury, that a mortgage executed by husband and 


wife, of the wife’s property, was obtained by duress practiced on the 
Jeme, it is error to cancel the instrument entirely, but it should still be 
left operative as to the husband’s inttrest. bid. 

By the Code, $1358, the busband or wife of the defendant, is a competent 
witness for the defendant, in ail criminal actions or proceedings, Slate v. 
Harbison, 885. 

By $1354, neither husband nor wife is competent or compellable to give evi- 
dence against the other in any criminal proceeding. / bid. 


. When two are indicted in the same bill for an affray and mutual assaults on 


each other, the wife of neither is a competent witness for the State or for 
the other defendant. /bid. 


CREDITOR’S BILL: 


1. A special proceeding, begun by way of a creditor's bill, for the settlement 


of the estate of a decedent and payment of his debts, continues until all 
the debts are discharged and there is a final judgment, and is not termi- 
nated by being left off the docket. Warden v, McKinnon, 378. 


2. When such proceeding is allowed to drop from the docket without a final 


judgment being rendered, it may be brought forward on motion, to the 
end that unpaid creditors may assert their rights, and the proceedings be 
determined according to law. bid. 


3. When such motion is made, it should strictly be disposed of before con- 


tested debts are put in issue. But when no objection is made, both ques- 
tions may be disposed of at the same time. bid. 
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. The filing of a claim with the Clerk, by a creditor, gives him a standing in 


Court, in such proceeding, and is all he is required to do, unless the claim 
is contested. bid. 


. If the administrator intends to contest any claim, be should do so when it 


is filed witb the Clerk. J/bid. 


. The litigation in respect to such contested claims is collateral to the special 


proceeding, and the termination of such collateral litigation does not ter- 
minate the special proceeding. J bid, 


. When a claim against av estate is filed with the Clerk, before whom such 


proceeding is commenced, the statute of limitations ceases to run against 
such claim from the time it was filed. Zid. 


. This special proceeding is equitable in its character, and the Court having 


general jurisdiction of the parties and subject matter, may make the next- 
of-kin and heirs-at-law parties, and compel the former to account for the 
personal property received by them, first, and then, if necessary, may 
order the real property to be sold to make assets to pay debts: or if the 
heir bas sold the land and has the proceeds, the Court may compel an 
appropriation of the same, if it shall appear that the land was liable. 
Thid. 


CRIMINAL PLEADING: 


When the defendant files no plea, no issue is joined, and the verdict of the 
jury is a nullity, and no judgment can be pronounced on it. State v. 


Cunningham, 824. 


. A motion to quash is identical with a plea in abatement in this State, and 


must be made before the prisoner has pleaded not guilty. State v. Hay- 


> oe 
wooa, Sti. 


. A motion to remove cannot be made until the prisoner has pleaded, and the 


-ause is at issue. Jsbid. 


. Where the trial Judge refuses to hear a motion to quash, because he holds 


that it was made too late, it is unnecessary for the prisoner to offer evi- 
dence to support the motion, Jbid. 

Where, upon his arraignment, it is suggested that a prisoner is insane, and 
not capable of conducting his defence, the proper manner of procedure 
is to submit an issue to the jury, in order to ascertain this fact, and while 
there are precedents for submitting the issue as to guilt at the same time, 
the practice is disapproved. bid. 

When the defendant relies on the plea of former acquittal, the jury must 
tind that there was a judgment which remains in force, and not reversed. 
Siute v. Williams, 891. 

To support this plea, it must appear that the offences are precisely the same 
in the two indictments, both in law and in fact, and that the former 
indictment and the acquittal were sufficient is law. An acquittal in an 
indictment charging a sale to A, will not sustain this plea to an indict- 
ment charging the selling to B. bid, 

A public square, for the public use, and which is a means of access to the 

Court house and other public buildings, is substantially a highway, and 
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is usually so described in an indictment for its obstruction. State v. Long, 
806. 


-_ 
e 


Where the instrument alleged to be forged, upon its face has a tendency to 
deceive or prejudice the rights of persons, it is only necessary to set it 
forth in the indictment and aver its false and fraudulent character. State 
v. Covington, 913. 

10. If the tendency and capacity to deceive depend upon extrinsic facts, they 

must be set forth in the bill in connection with iustrument alleged to be 

forged, and the averments of its fraudulent character. Jbid. 


1l. An exception contained in the enacting clause of a statute creating an 
offence, coustitutes a part of the description of the offence, and in every 
indictment thereunder it is necessary that it should be negatived. State 
v. Bloodworth, 918. 

12. An averment in an indictment for removing a crop, ‘* without having given 
any notice of such intended removal,” is equivalent to the averment that 
the removal was made without giving ‘five days’ notice.”’ State v. Powell, 
920. 

13. Playing and betting at cards, is not indictable, unless dove in a house or on 
some part of the premises where spirituous liquors are retailed, or in 
some ordinary, tavern, or house of entertainment, or at a faro-table, or faro- 
bank, or at some other gaming table, used for playing games of chance. 
State vy. Norwood, 935. 

14. A bill of indictment which does not charge that the game played was one 
of chance, and that it was played at a place or table where games of 
chance are played, will be quashed. bid. 





15. The power to quash an indictment before defendant pleads, is not usually 
exercised unless the defect is gross and apparent, nor when the offence 
is of a heinous nature. State v. Harper, 936, 

16. Certainty to a certain intent in general, is all that is required in indict- 
ments; but every thing should be charged, or made to appear by neces- 
sary implication, which is necessary to constitute the offence charged. 
Ibid. 

17. In indictments for statutory misdemeanors, it is generally sufficient, if the 
indictment follows the words of the statute. State y. Wilson, 1015. 


CURTESY: 
1. By marriage and the birth of issue capable of inheriting, the husband 
becomes tenant by the curtesy of the wife’s land, and entitled to the rents 
and profits thereof. Morris v. Morris, 613. 
2. This was not altered by the Act of 1849, as to marriages which took place 
after the Act went into operation. Zid. 


DAMAGES: 
1. In actions before a justice of the peace, if fora tort, the summons should 
state the amount of the damages claimed, and such statement in the sum- 
mous gives the justice, prima Jucie, jurisdiction. Noville v. Dew, 43. 
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. It seems, that where a plaintiff in an action of tort before a justice, only 

demands damages to the amount of fifty dollars, and on the trial, it 

appears that bis damages amount to more than that sum, he may remit 
the excess, and thus give the justice jurisdiction. bid. 

3. Where a plaiutiff leased a house from the defendant, and agreed to pay a 
certain sum as rent, and the defendant afterwards entered and tore out 
certain fixtures and damaged the furniture, for which trespass the plain- 
tiff brought suit; Jt was held, that the alleged damages do not constitute 
a set-off against the sum contracted to be paid as rent. Willis v, Branch, 
142. 

4. The measure of damages in such case, would be the cost of returning the 

fixtures so taken out, repairing the furniture injured, and such conse- 

quential damages as were the direct result of the trespass, such as the 
loss resulting from inability to use the house while the repairs were being 
made, Jbdid. 


5. A wrong dove to the plaintiff, dues not create in him a right to quit his 
business, aud then recover from the wrongdoer, the amount which he 
might possibly have realized by industrious effort. /did. 


6. Where a lessor injures the leased property, he is liable to the lessee for the 
trespass. J bid. 

7. In an action for the specitic recovery of a horse, it appeared that the plain- 
tiff sold the horse to the defendant for 360 in cash and his note, secured 
by a mortgage on the horse for $40. The plaintiff got possession of the 
horse in the action, and sold bim for 320, but after considerable care and 
attention bestowed on him, sold the horse for $50. It further appeared 
that the horse was only worth 375 when sold, and that the plaintiff had 
gotten the larger sum by deceit, which was pleaded as a counter-claim ; 
Held, that the defendant was only entitled to recover 35.00. Wilson v. 
Hughes, 182. . 

8. Punitive damages are not recoverable, unless there is an element of fraud, 
malice, gross negligence, insult, or other cause of aggravation in the act 
causing the injury. Holmes v. The Railroad Co, , 318, 

9. Where the conductor of a railroad company, in obedience to the rules of 
the company, ordered the plaintiff, who had purchased a first-class ticket, 
to occupy another car, vot so comfortable as the one from which he was 
removed, but used no force or insult in removing him; /t was held, that 
the plaintiff was not entitled to recover punitive damages. bid. 


10. Where the plaintiff is aware of certain rules of a railroad company, and 
takes passage over the road for the purpose of violating these rules and 
bringing suit, his declarations to this effect are admissible in mitigation 
of damages, hid. 


11. Where an agreement to submit a matter in controversy in a pending action 
to arbitration, is not made a rule of Court, but in accordance with an 
independent agreement made outside of the action, the failure of either 
party to abide by the award, furnishes a new cause of action, for the 
recovery of damages at law, or for specific performance, in a proper case, 
ina Court of Equity. Metcalf vy. Guthrie, 447. 
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12. In an action against a railroad for injury to property while in transit, the 
bill of lading and manifest, showing that the property was received in 
good order by the defendant, is prima facie evidence against the defend- 
ant, but is not conclusive, and may be rebutted, Burwell v. The Railroad, 
451. 


13. The action for damages for an injury resulting in death, given by $1498 of 
The Code, must be brought within one year after the death of the injured 


Aor 


person, or it will be barred. Taylor v. Cranberry Lron Co,, 525. 


14. The provision of this statute, limiting the time within which the action 
must be brought, is not a statute of limitations. The statute confers a 
right of action which did not exist before, and it must be strictly com- 
plied with. As there is no saving clause as to the time of bringing the 
action, no explanation as to why it was not brought will avail. did. 

15. In an action for damages under the statute for wilfully firing the defend- 
ant’s woods, by which the plaintiff's woods were burnt, (The Code, $52 
and $53), the setting fire to the woods without notice is the ground of the 
action, and by a waiver of the notice the plaintiff will lose bis cause of 
action under the statute. Lamb v. Sloan, 534. 

16, If, in such case, the firing of the woods was necessary, as for instance, for 
the protection of the defendant’s property, no cause of action for dam- 
ages arises under the statute. bid, 

17. The waiver of notice in such case does not affect the cause of action for the 
penalty prescribed in the statute, nor is it any defence in an indictment 
for the misdemeanor. bid. 

18. In actions for damages under the statute, the defendant cannot show that 
he used reasonable care in firing his woods, and reasonable diligence to 
prevent the fire from damaging adjoining woods. If he fails to give the 
statutory notice, and damage ensues, the cause of action is complete. 
Ibid. 

19, It is no defence to an actiou for damages under the statute for the defendant 
to show that the plaintiff has already recovered the penalty imposed by 
the statute, and that in addition thereto, that he had been indicted for 
the misdemeanor /bid. 


20. Where the defendant in such case admits that he set fire to his woods with- 
out giving the statutory notice, nothing else appearing, the law presumes 
that he did it wilfully. Jbid. 

21, Every substraction from the profits of a ferry, by conveying its customers 
over the stream, with or without charge, is an injury for which an action 
will lie. Broadnax vy. Baker, 675. 


22. In such case, it is the diminution in the number of customers who would 
use the ferry, and the consequent reduction of tolls, which is the measure 
of damages recoverable against such wrongdoer. J bid. 


23. A Court of Equity will never enforce a penalty, although it be imposed by 
a statute, and a party Who seeks relief in a Court of Equity in a case for 
which the statute has provided a penalty, must seek only his actual dam- 


age. Ibid. 
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24. Where the plaiutiff’s negligence contributes to the injury of which he com- 
plains, and for which he seeks to be compensated in damages, he cannot 
recover ; and the same rule applies when it is shown that both parties are 
in fault. Rigler v. The Railroad, 604. 


DEADLY WEAPON: 


1. What was the instrument used to occasion the death, is a question for the 
jury ; whether or not it is a deadly weapon, is to be decided by the Court. 
State v. Speaks, 865. 


2. Where the bill charged that the killing was done with a rock, and the Judge 
charged the jury that if the killing was done with a rock, or other missile, 
&c.; Jt was held, not to be error, as it is immaterial whether the killing 
‘was done with the weapon charged in the bill, or with some other instru- 
ment of the same nature and character, bid. 


3. If one enters into a contest, dangerously armed, and fights under an unfair 
advantage, although mutual blows pass, and he kills his antagonist, it is 
murder, and not manslaughter. State v. Gooch, 987. 


DEDICATION : 


1. A street in atown may become a public highway by the continued use of 
it for twenty years. Such use must be adverse and of right, and not by 
the tacit or express permission of the owner. Stewart v. Frink, 487. 


2. In order to show such adverse user, it is necessary to show that the public 
authorities have done some act, such as keeping it in repair, to put the 
owner on notice. bid. 


3. The mere use of a way over land for along number of years does not consti- 
tute it a highway, nor does a mere permissive use of it imply a dedication. 
The use must be adverse to the owner, and as of right, manifested by 
some appropriate action of the proper public authorities. Zed. 


DEED: 


1. In the construction of deeds no regard is had to punctuatien ; but the inten- 
tion of the parties should control unless in conflict with some rule of law. 
Bunn v. Wells, 67. 


2. A deed containing the following clauses—*‘ To have and to held one-half of 
the said tract of land; and I, the said P, (the bargainor), do warrant and 
defend the said bargained tract of land unto the said W (the bargainee), 
his heirs and assigns, against the lawful claim of any person or persons 
claiming the same in any manner whatever ’’—conveys the title to the 
lands therein described in fee-simple to the bargainee. bid. 


3. The evidence for the purpose of refreshing the recollection of the witness 
comes within the general rule that, ‘‘tbe best evidence the case admits of 
must be produced,” therefore, a witness will not be allowed to refresh 
his memory by referring to copies of deeds executed by him when the 
originals may be had. Jones v. Jones, 111. 
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. Copies of instruments on the books of the register of deeds are not the best 


evidence to refresh the memory of the maker of the instrument. bid. 


5. Where it is the manifest purpose of a deed to passa fee, the Court will 


effectuate this purpose, if it can do so by any reasonable interpretation. 
Ricks v. Pulliam, 225. 


. In the construction of deeds, the aim of the Court is to give effect to the 


intention of the parties, and to do so, it may transpose words and clauses 
of the instrument, Such transposition, however, must be reasonable, 
and render the whole instrument consistent and give effect to the obvious 
intent. hid. 


. Where a clause of warranty is interjected between the words of conveyance 


and the words of inheritance in a deed, the latter will be construed so as 
to qualify the quantity of the title conveyed as well as the warranty, and 
a fee-simple will pass. Ibid. 


. Where a deed is made in pursuance of a contract to convey, it is referable 


for its operation to the time of the contract which it undertakes to com- 
ply with. Fortune vy. Watkins, 304. 


. The surrender of an unregistered deed or bond for title, is effectual to 


restore the legal or equitable title to the vendor, as between the parties, 
when no intervening interests have attached. bid. 

Where a deed conveying a large body of land contains the following words, 
‘including all lands not heretofore sold,’’ and a portion of the tract cov- 
ered by the calls of the deed had been sold, such deed is not color of title 
to the tract previously sold, although embraced in its calls, and posses- 
sion for seven years under it by the grantee will not give a good title, 
King v. Wells, 344. 

In such case, the tract previously sold, is as much excluded from the opera- 
tion of the deed, as if expressly excluded by metes and bounds, Jbid. 


Where a deed throughout, including the covenants, appears to be the per- 
sonal deed of the grantor, the word ‘‘agent,”’ put after the signature and 
seal, is surplusage, and affords no evidence that the title was vested in 
any other than the grautor. Fisher vy. The Mining Co., 397. 


An estoppel arising out of the acceptance of a deed, is restricted to the estate 
which it undertakes to transfer. So, a grantee who claims under a deed 
which excludes the minerals to be found in the conveyed land from the 
operation of the deed, is not estopped to deny that his grantor had title 
to the minerals. bid. 


A guardian invested the funds of her two wards in land, taking the deed in 
her own name. The wards, upon a settlement, took a deed for equal por- 
tions of the land from the guardian, and gave hera release. More was 
due to one ward than to the other. /t was held, that the ward to whom 
the larger sum was due, was not estopped by the release from having the 
deed corrected, so that it should convey to her the proportion of the land, 
which the amount due her, bore to the amount due the other ward. 
Scott v, Queen, 462. 

In such case, as the guardian is not interested, a mutual mistake on her part 
need not be shown in order to have the deed corrected, bid. 
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. The intestate of plaintiff executed the following instruments: ‘The fol- 
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lowing notes I leave in trust with my son-in-law, Elias Carr, to be equally 
divided between my daughters, M. H. H., V. V. W. and P. D. A., after 
my death,’’ &c., which was duly proved and registered ; /t was held, that 
the instrument was, in form and effect, a deed of conveyance, operating 
at once, and that it was irrevocable. Zgerton v. Carr, 648. 


. Such instrument operated to pass a present equitable interest to the defend- 


ant Carr, coupled with a trust, which can be enforced against him when 
the time for division of the fund arrives. /+id. 


The technical rules relating to land, which require a legal estate in the 
trustee, to which the trusts may adhere, do not apply to unendorsed notes 
for money, especially since, under our present system, the equitable 
owner must sue on them in his own name, JZ did. 

The near relationship of the parties furnishes a suflicient consideration, if 
one was necessary ; and acceptance of the trust by the trustee furnishes 
a consideration for its enforcement against him. Jbid. 


. The deed creates an executed, as distinguished from an executory, trust, and 


leaves nothing further to be done, except to distribute the fund among 
the cestui que trust. Ibid 


. When the character of the instrument, upon inspection, is left doubtful, 


parol evidence is admissible to show the intention of the maker. bid. 


. Formerly, the privy examination of a seme covert was held to give to the 


acknowledgment of her deed the sanctity of a judicial proceeding, but 
this has been changed by statute, and the acknowledgment and privy 
examination are now open to be attacked collaterally. Ware v. Nesbit, 
664. 


. In an action to impeach the deed of a married woman for duress, declara- 


tions made to ber in the absence of the defendants are competent, when 
they go to show essential facts laid before her, which induced her to exe- 
cute the deed. did. 


. It was a rule of the common law, which is in force in this State, that a con- 


veyance of land, held adversely to the grantor, was void, as to the person 
so holding adverse possession and those claiming under him, but was 
valid, and passes the title as to all the rest of the world. Johnson v. 
Prairie, 773. 


. This is altered by The Code, $177, to the extent of allowing the grantee to 


sue in his own name, provided he, or any grantor or any other person 
through whom be may derive title, might maintain such action, notwith- 
standing such conveyance was void, by reason of such actual adverse pos- 
session, when it was made. bid. 


. Where oue is in possession of land by virtue of a deed conveying a life 


estate, he is not estopped by such deed from setting up a title in fee by 
reason of twenty years’ possession, against oue who is a stranger, and 
neither party nor privy to the grantor iv the deed conveying the life 
estate. Brittain v. Daniels, 781. 


. Where it appeared that the locus in guo had been in the actual possession of 


parties under whom the plaintiff claimed, for sixty years prior to 1870, 
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but it did not appear that the possession was continued after that time 
up to the time when the action was brought ; Jt was held, to be grroneous 
for his Honor to charge the jury that the law presumed a grant from 
twenty years’ adverse possession, and that they would be at liberty to pre- 
sume the necessary conveyauces to the plaintiff. bid. 


DEEDS FOR SEPARATION: 

1. Whether deeds for separation between husband and wife, are agaivet public 
policy and void in this State, quere. It would seem, that under §184i of 
The Code, they are valid for some purposes at least, but even if they age 
void, while the Courts may refuse to carry them out, they will not undo 
any act of the parties which they may have done for this purpose, Sparks 
v. Sparks, 527. 

2. The rule that the Courts will never aid a party, when the contract is coatr 
bonos mores, is only departed from, when oppression, imposition, hard- 
ship, undue influence, or great inequality of condition or age is shown 
Tbid. 


3. Where a busband and wife executed a deed of separation, a part of the 
consideration of which was, that the husband should relinquish bis estate 
by the curtesy in a part of the wife’s land, and that she should convey 
another portion of her land to a trustee for him in fee, which was done, 
the wife cannot maintain an action to have her deed to her husbaud’s 
trustee cancelled, on the ground that the deed of separation was against 
public policy, in the absence of any undue influence or oppression exer- 
cised by the husband to obtain the deed. did. 


DEFACING TOMBSTONES : 


1. In an indictment under the statute, (The Code, $1088), for defacing or k 
stroying a tombstone, it is not necessary to designate the name of the 
person whose tomb has been defaced, nor is it necessary to charge in the 
indictment, in terms, that the dead body was that of a human beiag 
State vy. Wilson, 1015. 


2. Where it appears that there was a burying ground, on land belonging t» 
the defendant, and that he caused his employes to plough it up, and dis- 
place the gravestones; /t was held, some evidence to go to the jury «st 
the defendant was guilty under the Act. Jbdid. 

3. Where the owner of land consents, either expressly or by implication to the 
interment of dead bodies on his land, he has no right to afterwagis 
remove the bodies, or to deface or pull dowu the gravestones and monu 
meuts erected to perpetuate their memory. id. 


DEGRADING QUESTIONS: 

1, In all cases, questions tending to disparage or disgrace a witness anay be 
asked, provided they are limited to particular acts, but even then, when 
it is apparent to the Court, that they are put merely for the purpose of 
annoying or harrassing the witness, the trial Judge may in his discretion, 
refuse to compel him to answer, but such refusal is a legitimate aubiect 
of comment before the jury. State v. Gay, dd4. 
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2. Where a witness was asked, with a view to discredit him, whether he had 
ever had sexual intercourse with any woman except his wife, since his 
marriage ; Ji was held, that the question was too general and was not 
allowable in this form, and that it was not error to refuse to compel the 

Thid. 












witness to answer. 





DEMURRER: 

1. It is the sum which is demanded in good faith which confers jurisdiction, 
and. where the plaintiff's demand consists of several distinct items, it is the 
aggregate which constitutes the sum demanded and confers jurisdiction. 
Moore v. Nowell, 265. 

2. The objection that a judgment on a demurrer is final and not that the 
defendant answer over, cannot be made for the first time in this Court. 
Thid. 

3. Although it is more orderly to state each cause of action in a separate and 
distinct allegation, yet, if it fully appear from the complaint what each 
demand is, the failure to do so, is not ground of demurrer. Jbid. 





































4. Although the allegations in a complaint are indefinite, yet if it contains 
facts sufficient to give the defendant such information as will enable him 
to intelligently make his defence, the complaint is not demurrable. If 
necessary, the Court will order the plaintiff to make the allegation more 

- specific. Nance v. The Railroad, 619. 


. 
DEPOSITIONS : 

The statute requires that a motion to quash a deposition for irregularity shall 
be made in writing, and before the trial is begun, and unless the motion 
is so made, the objection to the deposition is waived. Woodley vy. Hassell, 
157. 





DEVASTAVIT: 

1. If the personal assets are wasted or misapplied by the administrator or 
executor, and he should be removed, the administrator de bonis non must 
exhaust the administration bond, or the estate of the executor, before he 
can proceed against the land in the hands of the heir or devisee. Lilly v. 
Wooley, 412, 

2. So, where an administrator had paid the entire personalty over to the next- 
of-kin, before paying all of the debts, and Ite and the sureties on his 

. administration bond were insolvent, except one surety, who was a non- 
resident, creditors can subject the land in the hands of the heirs, before 
they. have exhausted the non-resident surety, and it is immaterial that 
such surety frequently returns to this State on visits. /+id. 





_DEVISAVIT VEL NON: 

1. Where, upon an issue of devisavit vel non, the jury found a certain script to 
be the will; and the Judge ordered that the finding of the jury, together 
with a copy of thg judgment, should be certified to the Clerk of the 
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Superior Court, in order that he might proceed, Xe. ; /t was held, to be 
informal. In such case, the probate is in the verdict, and the judgment 
so declaring, should direct the remission of the transcript in which the 
script is contained, with the original script, if among the papers, to the 
end that they may be recorded and filed, and other necessary proceedings 
had. Bryan vy. Moring, 687. 


2. A receiver cannot be appointed in a proceeding to establish a will. /bid, 
694, 

3. Where, on an issue of devisavit vel non, the jury found that a certain paper 
writing was the will, and certain persons, parties to the action, were in 
possession of the land of the testator, claiming under a prior script; ¢ 
was held, error to appoint a receiver of the rents and profits, especially 
when there was no allegation of insulvency against the party in possession 
Tbid. 


DIVORCE: 

1. If the wife commit adultery, and the husband afterwards lives with her, and 
keeps up the connubial relations, a divorce will not be granted. Sparks 
v. Sparks, 527. 

2. Whether deeds for separation between husband and wife, are against public 
policy and void in this State, guere. It would seem, that under §1831 of 
The Code, they are valid for some purposes at least, but even if they are 
void, while the Courts may refuse to carry them out, they will not undo 
any act of the parties which they may have done for this purpose, / id. 


DONATIO CAUSA MORTIS: 

1. A donatio causa mortis, is a conditional gift, depending on the contingency 
of expected death. To constitute a donatio causa mortis, it must appear 
that the gift was made in view of the donor’s death, that it is condi- 
tioned to take effect only on his death by his existing disorder, and there 
must be a delivery of the subject of the donation. Aif’ v. Weaver, 274. 

2. Bills, bonds and promissory notes, and all other evidences of debt, although 
payable to order and not endorsed, may be given as donationes causa mor- 
tis, and the donee may sue on them iu his own name, bid. 

3. Where a bond secured by a mortgage is given a donatio causa mortis, the 
mortgage goes with the bond even without a formal transfer of the secu- 
rity. Jbid. 

4. In an action by an administrator to recover certain bonds of his intestate 
which the defendant alleged were given him as a donatio causa mortis, the 
defendant having possession of the bonds is not required to prove the 
gift by more than a preponderance of evidence. hid, 


5. While an administrator is estopped to deny the validity of an assignment of 
personal property made by his intestate in fraud of creditors, he is not 
estopped to deny a donatio causa mortis, Ibid. 

6. A donatio causa mortis partakes somewhat of the character of a testamen- 
tary disposition, but the assent of the personal representative is not essen- 

tial to its validity. If needed to pay debts it may be recovered by the 
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representative, but if there be a residuwm of the gift after the payment of 
the debts, it goes to the donee and not to the intestate’s estate. Jbid. 


DOWER: 

1. Where a vendee who was married before the dower aud homestead Acts, 
makes a contract to buy land, bearing date before the passage of those 
Acts, but the deed is not made until after their passage, his wife is not 
entitled to dower or homestead in such land, unless he be seized of them 
at his death, and a deed for them without her joinder conveys a good 
title. Fortune v. Watkins, 304. 

2. A wife is entitled to dower under the statute, in equitable as well as legal 
estates, bid. 


3. If in a contract for sale of lands, the vendee knows that the vendor is a 
married map at the time the contract is made, he cannot refuse to take 
the title because the wife refuses to join, and a Court of Equity will force 
him to take such title as the vendor can give. Jbid. 


WURESS : 

1, In an action to impeach the deed of a married woman for duress, declara- 
tions made to her in the absence of the defendants are competent, when 
they go to show essential facts laid before her, which induced her to exe- 
cute the deed. Ware v. Nesbit, 664. 


2. Where it is found by the jury that a mortgage executed by busband and 
wife, of the wife’s property, was obtained by duress practiced on the seme, 
it is error to cancel the instrument entirely, but it should still be left 
operative as to the husband’s interest. Jbdid. 


“EASEMENT: 


An easement in land may be presumed from long, continuous, and uninter- 
rupted enjoyment, and its abandonment and discontinuance may be pre- 
sumed from xon-user, and obstructions acquiesced in and submitted to, 
without resistance, for a period sufficient to raise such presumption. 
This applies to public, as well as private easements. State v. Long, 896. 


‘EJECTMENT. 


See ACTION TO RECOVER LAND. 


ENDORSEMENT : 


1. If the endorsee of a negotiable instrument before its maturity knew, or if 
such facts came to his knowledge, which, if inquired into, would have 
informed him of an equity of the maker, he takes the instrument cum 
onere. Hulbert v. Douglas, 122. 
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2. Where the payee of a note, on which there have been partial payments 
made, which are not entered on the note, endorses it to a third party for 
its full value, he is liable as endorser for the full face value of the note. 

Hulbert vy. Douglas, 128. 
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3. The possession of an unendorsed negotiable note, raises a presumption of 
fact as between the holder and payor, that the holder is the owner. But 
this presumption does not arise as between the holder and the payee, who 
has the legal title. Holly v. Holly, 670. 


EQUITABLE ISSUES: 
1. In the trial by a jury of issues arising in equitable matters, the rules of 
equity should be followed as far as possible. Fly v. Early, 1. 


2. Issues of fact, as distinguished from questions of fact, in equitable as well 
as legal actions, must be tried by a jury; but this does not authorize the 
jury in finding such issues on less evidence than a chavcellor would find 
them. bid. 


3. In an action by an administrator to recover certain bonds of bis intestate, 
which the defendant alleged were given him as a donatio causa mortis, the 
defendant having possession of the bonds is not required to prove the 
gift by more than a preponderance of evidence. iff v. Weaver, 274. 


ESCAPE : 

1. The provisions of The Code, $3448, forbidding the hiring out of convicts, 
unless the Court before which such prisoner was convicted shall so author- 
ize in its judgment, only applies to farming out convict labor to individ- 
uals and corporations, and does not extend to cases of convicts employed 
on public works, and under the supervision and control of public agents. 
State v. Sneed, 806. 

2. So, where a prisoner confined in the public jail was used by the county 
authorities to work on the public roads, the person in charge of bim was 
guilty of an escape for negligently allowing such person to make his 
escape. bid. 





3. The Court charged the jury that it was the duty of the officer to use all legal 
means to safely keep the prisoner; that failure to put handcuffs on him 
was not per se negligence, but the jury must decide whether in this case, 
the failure to do so contributed to his escape, and whether the defendant 
had used due diligence in guarding the prisoner without them ; Held, to 
be no error. State v. Hunter, 829. 


4. The Court further charged, that ordinarily, the burden of proof is on the 
State to the end of the case, but that in an indictment for an escape, this 
was changed, and when the escape was proved oradmitted, the burden is 
shifted to the defendant, to prove that there was no negligence on his 
part, and that he had used all legal means for his safe keeping; Held, to 
be no error. bid. 





5. A person employed as a guard, in the management of convicts, is criminally 
responsible for the escape of prisoners confided to his care. State v. 
Johnson, 924. 
' 6, Officers and public agents will not be held to the rigorous common-law rule 
of responsibility for the custody of convicts employed in labors outside 
of the penitentiary, actual negligence being the test of guilt. Zbid. 
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7. As a general rule, it is not necessary to prove negligence when one has law- 
ful custody of prisoners, for it is implied, unless occasioned by the act of 
God, or from irresistible adverse force. bid. 


8. Where a defendant, indicted for crime, escapes, this Court will suspend 
further proceedings until he is re-arrested and brought within its jurisdic- 
tion. State vy. McMillan, 945. 


9. The prisoner, having escaped, after his conviction for murder in the Superior 
Court and appeal to the Supreme Court, this Court will not disiniss the 
appeal, but will allow the case to remain on the docket until the prisoner is 
re-arrested ; when it will be called for further action at the instance of 
the Attorney-General or of the prisoner. bid. 


10. Where a defendant, convicted of larceny, escaped pending the appeal, the 

appeal will not be dismissed, but will be continued, to be called up for 

e argument either by the prisoner or the State, when he shall be re-taken. 
State v. Pickett, 971. 


ESTOPPEL : 


1. After an execution has been returned with the allotment of the personal 
property exemption, it becomes an estoppel, but as long as the process 
remains in the officer’s hands, such allotment is iz jieri, and may be cor- 
rected. Pate v. Harper, 23. 

2. The rule is well settled that one who obtains possession of land under a 
contract of lease must restore the possession to him who gave it before 
he will be permitted to deny the lessor’s title, unless he be evicted by due 
process of law or compelled to yield to a paramount title, and afterwards 
let into possession by a new and distinct title of a pew landlord, and this 
bona fide. The rule extends to the assignees of the term. Pate v. Tur- 
ner, 47. 


3. While coverture is no protection to the wife against responsibility for torts, 
or positive acts of fraud voluntarily committed, all the elements neces- 
sary to create an operative estoppel will be more stringently required 
when the doctrine is sought to be enforced against a married woman 
than against those who are under po legal disabilities. Loftin v. Cross- 
land, 76. 


4. The constitution of the husband the ageut of the wife for the purpose of 
leasing her lands, confers no authority upon him to subject her rents to 
the lien of advancements of agricultural supplies made to her tenant to 
enable him to make the crop, by one who believed the lands belonged to 
the husband and agent, if she did nothing to produce such belief or oth- 
erwise mislead the parties to the transaction. Jbid. 

5. It seems, that parties to a decree, who accept benefits under it, cannot after- 
wards attack it. Slaughter v. Cannon, 189. 

6. While an administrator is estopped to deny the validity of an assignment 
of personal property made by bis intestate in fraud of creditors, be is not 
estopped to deny a donatio causa morlis., Kiff v. Weaver, 274. 


. An estoppel arising out of the acceptance of a deed, is restricted to the 
estate which it undertakes to transfer. So, a grantee who claims under 
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a deed which excludes the minerals to be found in the conveyed land 
from the operation of the deed, is not estopped to deny that his grantor 
had title to the minerals. Fisher v. The Mining Co., 397. 


8. Where an administrator files a petition to sell the lands of his intestate to 
make assets, if the debts to be paid have not been reduced to judgment, 
the heir may plead that they are barred by the statute, but when the 
demand has been reduced to judgment against the administrator, the heir 
is bound by the judgment unless be can show that it was obtained by col- 
lusion and fraud, and is barred by it from setting up any matter which 
might have been pleaded by the administrator as a bar in the suit against 
him. Speer v. James, 417. 


9%. A guardian invested the funds of her two wards in land, taking the deed in 
her own name. The wards, upon a settlement, took a deed for equal 
portions of the land from the guardian, and gave her a release. More was 
due to one ward than to the other. Jt was held, that the ward to whom 
the larger sum was due, was not estopped by the release, from having the 
deed corrected, so that it should convey to her the proportion of the land, 
which the amount due her, bore to the amount due the other ward. Scott 
V. Queen, 462. 

Where the plaintiff was in possession, and a suit for partition was progress- 
ing, and certain infant defendants, for a number of years after reaching 
majority, raised no objection to the possession, and made no defence to 
the proceeding ; Jt was held, that they would not be allowed to come in 
when nothing was wanting but a final decree, and set up defences attack- 
ing the plaintiffs right of possession. Williams vy. Williams, 732. 


10, 


=> 


11. Mere silence while a trespasser is improving real esate as if it was his own, 
while it may sustain a claim for the value of such improvements when 
made in good faith, cannot be allowed to transfer the property itself to 
such trespasser. Railroad Co. v. McCaskill, 746, 





12. Where one is in possession of land by virtue of a deed conveying a life 
estate, he is not estopped by such deed from setting up a title in fee by 
reason of twenty years’ possession, against one who is a stranger, and 
neither party nor privy to the grantor in the deed conveying the life 
estate. Brittain v. Daniels, 781. 


os 

13. The doctrine of estoppel does not apply to the State ; therefore, when in one 
indictment for selling liquor within five miles of a church, it was found 
that the place where the liquor was sold, was more than five miles from 
the church, this does not estop the State from proving in another indict- 
ment, that the same place was less than five miles from the church. State 
v. Williams, $91. 





EVIDENCE: 


1. A Court will only correct a mistake in a deed or other written instrument 
upon clear, strong and convincing proof, and it is error in the Court to 
charge the jury that the plaintiff is entitled to have the issue found in 
his favor upon a mere preponderance of evidence. Ely v. Early, 1. 
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2. In such cases, if the Court should be of opinion that, in no reasonable view 
of the evidence, is it sufficient to warrant a verdict establishing the mis- 
take, a verdict should be directed for the defendant. did. 


3. In the trial by a jury of issues arising in equitable matters, the rules of 
equity should be followed as far as possible. Jbid. 


Po 


. Where the subscribing witness to a bond is dead, evidence of his handwrit- 
ing is admissible to prove the execution of the bond, and it is for the jury 
to say whether or not the bond was executed. Angier vy. Howard, 27. 





5. Where it appeared that the title to the land in controversy was in N, who 
resided with the plaintiff her son, by whom her businesss was managed ; 
that the defendant entered under a lease made with the son, in which no re- 
ference was made to the mother, and the rents were paid to him ; Held, that 
these facts created no presumption that the lease was made on behalf of 
the mother, and that they furnished some evidence that it was made in 
the name and for the benefit of the plaintiff. Pate v. Turner, 47. 


6. The defendant having entered as the tenant of the plaintiff, pending an 
action by the latter to recover possession, the counsel for the defendant 
recovered judgment by default against his client for the possession of the 
same land, issued a writ of possession, under which the defendant was 
put off the premises, but her property suffered to remain, and she imme- 
diately attorned and re-entered as the tenant of her said counsel; Held, 
that these facts furnished some evidence of a collusive eviction for the 
purpose of defeating the plaintiff’s recovery. J bid. 

7, Where there is a sale or mortgage of a crop to be planted, it seems, that 
parol evidence is admissible to fit the description of the property, and to 
show the agreement of the parties. Roundtree v. Britt, 104. 





8. The evidence for the purpose of refreshing the recollection of a witness 
comes within the general rule that, ‘‘ the best evidence the case admits of 
must be produced,” therefore, a witness will not be allowed to refresh his 
memory by referring to copies of deeds executed by him when the origi- 
nals may be had. Jones v. Jones, 111. 


9. Copies of instruments on the books of the register of deeds are not the best 
evidence to refresh the memory of the maker of the instrument. bid. 


10. Parol evidence is not admissible to alter or contradict theterms of a written 
contract. Ray v. Blackwell, 10. 

11. Where records have been burned or destroyed, the entries in the bound vol- 
umes containing the minutes of the Court are admissible in evidence, to 
establish the regularity of the proceedings. Hare vy. Holloman, 14. 


12. Where land has been sold under a decree of Court, and the records have 
been destroyed, the recitals in the deeds are evidence of the regularity of 
the proceedings, bid. 


13. Paro] evidence is incompetent to vary, explain, or contradict a written in- 
strument, So where an insurance company contracted in writing to pay 
asum of money to the personal representative of the insured, parol evi- 
dence is not admissible to show that it was intended that the sum should 

be paid to certain of his children. Zlliott v. Whedbee, 115. 
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If the endorsee of a negotiable instrument before its maturity knew, or if 
such facts came to his knowledge, which, if enquired into, would have 
informed him of an equity of the maker, he takes the instrument cum 
onere. Hulbert v. Douglas, 122. 


The declarations and acts of a judgment debtor who remains in possession 
of land after it has been sold under execution and a sheriff ’s deed exe- 
cuted, are admissible to show agreement between himself and the pur- 
chaser at execution sale to defraud bis creditors. Woodley v. Hassell, 157. 


. When there is any evidence to go to the jury, this Court cannot pass on its 


sufficiency, and when the case on appeal states that there was much evi- 
dence on the certain question introduced by both parties, this Court can- 
not say that there is no evidence to support the verdict. Jbid. 


The ex parte accounts of executors and administrators passed upon by the 
Probate Judge, are only prima facie evidence of correctness. They may 
be attacked by the next-of-kin, or any other person interested in the 
estate. (The Code, §1399). Grant v. Hughes, 231. 


Statements and admissions in the pleadings may be used as evidence against 
the party pleading them, but they must be introduced as evidence at the 
proper time, so as to give the party against whom they are used an oppor- 
tunity to reply to and explain them. Smith v. Nimocks, 243. 


. The whole record is not in evidence. Somuch of the pleadings ought to be 


read to the jury, as may be necessary to explain and present the issues. 
Ibid. 

So, where an amended answer had been filed, upon which alone the issues 
were raised, it was error to allow the plaintiff °’s counsel to read and com- 
ment to the jury on the original answer, which had not been introduced 
in evidence. Jbid. 

In an action by an administrator to recover certain bonds of his intestate, 
which the defendant alleged were given him as a donatio causa mortis, the 
defendant haviug possession of the bonds is not required to prove the 
gift by more than a preponderance of evidence. Ajff'v. Weaver, 274. 


It is not error to allow the plaintiff to ask one of his witnesses where he 
lives, with the purpose of showing that he lives with the defendant, when 
the Court does not allow the fact to be used to impeach the witness, 
Pittman vy. Camp, 283. 


Where the plaintiff is aware of certain rules of a railroad company, aud 
takes passage over the road for the purpose of violating these rules and 
bringing suit, his declarations to this effect, are admissible in mitigation 
of damages. Holmes v. The Railroad, 318. 


. The admissions and declarations of a sheriff! made when settling bis tax 


account with the county commissioners, are admissible in evidence in an 
action on his bond for the non-payment of the taxes collected by him. 
Davenport v. McKee, 325. 

Such admissions may be proved by any person who heard them, and can 
state the substance of what was said. /bid. 

It is perfectly well settled that while a witness can only testify to such mat- 
ters as are within his own knowledge and recollection, still he may refresh 
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his memory by reference to memoranda, aud when the memoranda are in 
Court he may be forced to do so. bid, 


- 


witness can refresh his memory by reference to his memoranda outside of 
Court as well as when on the stand. So, where a witness said that he 
could not testify to certain conversations without refreshing his memory 
by data made by bim at the time of the conversations, which the trial 
Judge refused to let him do, and after retiring from the stand, he was 
recalled and stated that he could then testify to them, which was ruled 
out; /t was held, to be error. Any question as to the accuracy of his 
recollection would go to his credibility, but not to his competency. bid, 


28. A litigant should be allowed to prove bis case in his own way, and by his 


own evidence. So, where the trial Judge refused to allow a witness to 
refresh his memory by certain memoranda, and then testify to certain 
conversations which the plaintiff! wished to bring out, but told the plain- 
tiff that he might introduce the memoranda themselves, which the plain- 
tiff refused to do, and afterwards the defendant, when on the stand, tes- 
tified that the conversations were substantially as it was proposed to prove 
them by the rejected witness; Jt was held, to be error. hid. 


Where land was soldto make assets, and the sale contirmed and title ordered 
to be made, and afterwards an action of ejectment was brought by one 
of the heirs, evidence in such action, that the land sold for an under- 
value, is incompetent, the order confirming the sale being still in force. 
Sumner v. Sessoms, 371. 

In such case, the insufficiency in price would be cause for refusing to 
contirm the sale, but is no ground for annulling the deed in an action 
brought to try the legal title. bid. 


The fact that the purchaser ata sale of land to make assets, conveys the 
land to the administrator who made the sale, shortly thereafter, is very 
slight evidence, unless aided by other facts, toestablish collusion between 
such purchaser and the administrator. hid. 


Where a deed throughout, including the covenants, appears to be the per- 
sonal deed of the grantor, the word ‘‘agent,’’ put after the signature and 
seal, is surplusage, and affords no evidence that the title was vested in 
any other than the grantor. Fisher v. The Mining Company, 397. 


In an action against a common carrier for injury to property while in transit, 
the bill of ladiug aud manifest, showing that the property was received 
by the defendant in good order, is prima facie evidence against the de_ 
fendant, but is not conclusive and may be rebutted. Burwell vy. The Rail- 
road, 451. 


. Whenthe allegation of negligence is that the property was injured by water 


while in transit, evidence is admissible that no rain fell while the prop- 
erty was on the defendant’s road, and that the car on which it was being 
transported was not allowed to be stopped near a water-tank. Jbid. 


. It is discretionary with the trial Judge to allow a party to introduce his evi- 


dence in any order which he may desire. Ripley v. Arledge, 467. 


The admission of immaterial evidence cannot be assigned as error. bid. 
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Where the fact in issue is whether a certain contract was made or not, 
conversations and declarations made by one of the contracting parties, 
about the time it was claimed that the contract was made, are admissible 
in evidence when they tend to show that such a contract was made. Me- 
Donald vy. Carson, 497. 


. The official acts and returns of a sheriff are acted on without proof of his 


signature, in a Court in which be is an officer, Jbid. 

A return by the sheriff on a notice to produce a paper in these words, 
‘Executed by delivering a copy,’’ implies a delivery to each party to 
whom the notice is addressed, and is sufficient. id. 

The Court bas power, by virtue of $575 and §1373 of The Code, to order the 
production of proper papers, pertinent to an issue to be tried, and in the 
possession of the opposite party. Jbid. 

Where a party directs a letter to be written from a draught prepared by him- 
self, the copy so made, and not the draught, is the original paper, and 
notice to produce the draught is not necessary before introducing the let- 
ter in evidence. bid. 


. The party introducing a witness, endorses his general credit, and will not 


be allowed to impeach his general moral character, but he may show that 
the facts are different from those testified to by the witness, and if seems, 
that this rule applies when one party puts his adversary on the stand, 
1 bid. 

While mere hearsay or declarations are not admissible as evidence to prove 
facts, yet when there is a claim and assertion of ownership, which can 
only be proved by acts and words of the claimant, such acts and accom- 
panying words stand on the same footing, aud are admissible for this pur- 
pose. Phipps y. Pierce, 514. 

In an action by a sheriff, under authority conferred by a statute, against a 
landlord for certain unpaid taxes, which it was the duty of a tenant, since 
dead, to pay, it is competent to show by the administrator of such tenant, 
that he had looked over the papers of his intestate and had found po 
receipt for the taxes. Jones vy. Arrington, 541, 

While regularly authenticated copies of records, and eutries in the nature 
of records, should be used as evidence, yet the records themselves are 
also competent. Carolina ron Co, vy. Abernathy, 545, 


. The original record of incorporation, made by the Clerk, in pursuance of 


the provisions of ch. 16 of The Code, in a book Kept in bis office for that 
purpose, is admissible in evidence to prove the fact of the incorporation. 
The letters of incorporation are evidence, but not the only evidence, to 
prove that fact. bid. 

Parol evidence is not competent to engraft on a contract which bas been 
reduced to writing, other terms and conditions, contemporaneously made, 
except where the contract was comprehensive, and a part of it only was 
reduced to writing and it was not intended to include the entire contract. 
Nickelson v. Reals, 559. 

Where the defendant entered into a contract to make title to the plain- 

tiff to a tract of land, described by metes and bounds, upon the paymeut 
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of certain notes, and the plaintiff executed his notes to the defendant, 
reciting that they were for the purchase money, the defendant cannot 
show by parol evidence that at the time the contract was made, it was 
agreed by parol that the land should be conveyed, and if found to con- 
tain a larger number of acres than was supposed, that the vendee should 
pay an additional sum. Jhid. 


49. When the character of the instrument, upon inspection, is left doubtful, 
parol evidence is admissible to show the intention of the maker. Zger- 
ton v. Carr, OAS. 

50. In an action to impeach the deed of a married woman for duress, declara- 
tions made to her in the absence of the defendants are competent, when 
they go to show essential facts laid before her, which induced her to exe- 
cute the deed. Ware v. Nesbit, 664. 

51. Where, in an issue of devisavit vel non, the caveators offered a witness who 
had been examined when the will was offered for probate before the Clerk, 
and to impeach him, and contradict his testimony, the propounders exam- 
ined a wituess who bad made memoranda of the evidence taken before the 
Clerk, at the request of the Clerk, and who swore that his memoranda 
were accurate ; /t was held, to be error to exclude such memoranda, and 
the propounders had a right to read it to the jury to contradict the cave- 
ator’s witness. Bryan v. Moring, 687. 


52. In such case, it does not remove the error to allow the caveator’s witness to 
testify from memory what his evidence was before the Clerk. The pro- 
pounders bad a right to have that evidence, as preserved, read to the jury 
rather than to have the result of the witness’s recollection. bid. 


53. A new trial awarded by the Supreme Court, re-opens the controversy for 
the admission of any evidence that is itself competent, and which, if 
offered at the first trial, should have beeu received, aud this equally ap- 
plies to cases when the facts are to be passed on by the Judge instead of 
a jury. Jones v. Swepson, TOU. 

54. The inventory returned by an executor or administrator into the Clerk’s 
office, is prima facie evidence of the solvency of the persons owing debts 
to the estate and described in such inventory, if nothing be said in said 
inventory to the contrary, against the executor or administrator returning 
it, and the sureties on his bond, but it seems such inventory is not evidence 
against an administrator de bonis non, and the sureties to hisbond. Grant 
v. Reese, 720. 


55. Such inventory is not conclusive, and the defendants may show that the 
personal representative made errors and mistakes in describing and noting 
the debts in the inventory. bid. 


56. An ex parte survey of the line in dispute, in the absence of the parties, and 
not ordered by the Court, is admissible in evidence as tending to show 
where the line is. Justice v. Luther, 793. 


57. When a line from ‘‘the Alder spring to a post oak ’’ has been fixed by the 


verdict of a jury, rendered in 1874, as the true line between the parties, 
and the location of the post-oak being known, the only question on this 
trial was the location of the Alder spriug, as fixed by the verdict of 1874; 
Held, that the location of a white-oak called for in ,this grant, issued in 
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1803, was inadmissible, the Alder spring not being called for in this grant 
nor in any other grant or deed which was used in the trial in 1874, when 
the verdict was rendered. / bid. 


58. The defendant offered to prove, by his own testimony, the contents of a 


59. 
60. 





paper-writing executed in 1859, whereby plaintiff and one Logan (whose 
estate defendant owned) agreed to submit the controversy, in reference 
to this line, to arbitration, and to show the loss of this paper, proved that 
it was deposited with one Penly for safe keeping, who, upon being ap- 
plied to for it, said it was lost; that said Penly was summoned as a wit- 
ness, but had changed his residence to another State; Held, that this evi- 
dence was incompetent, because, Ist, the submission to referees was prior 
to the verdict of 1874, and if it had any effect, it would be to control or 
affect the verdict as an estoppel; 2nd, before secondary evidence is ad- 
missible to prove the contents of a writing, its absence must be legally 
accounted for, and this is not done by showing the declaration of the 
party with whom it was deposited, that it was lost, or that he had removed 
his residence from this into another State. Ibid. 


The report of the action of such referees is also inadmissible. Jbid. 


Where a witness to prove that a certain letter was in the handwriting of the 


defendant, testified that he had often seen the defendant write, and knew 
his handwriting, he is competent to express av opinion as to whether the 
letter in controversy was written by the defendant. State v. Gay, 814. 


. In all cases, questions tending to disparage or disgrace a witness may be 


asked, provided they are limited to particular acts, but even then, when 
it is apparent to the Court, that they are put merely for the purpose of 
annoying or harassing the witness, the trial Judge may, in his discretion, 
refuse to compel him to answer, but such refusal is a legitimate subject 
of comment before the jury. bid. 


. Where a witness was asked, with a view to discredit him, whether he had 


ever had sexual intercourse with any woman except his wife, since his 
marriage ; Jt was held, that the question was too general and was not 
allowable in this form, and that it was not error to refuse to compel the 
witness to answer. Jbid. 


. Where the Judge admits evidence to which exception is made, and after- 


wards excludes it, and instructs the jury not to consider it, the exception 
to such evidence will not be considered in this Court. /bid, 


. When the original records are offered in evidence in the Court to which 


they belong, they should be received. While in any other court, the 
proper mode of proving them is by a duly authenticated copy, under the 
seal of the Court, yet the original, when present, is admissible, if com- 
petent. State v. Hunter, 829. 


. A physician who qualifies himself in other respects, is not precluded from 


testifying as an expert, because he has not been examined by the State 
Board of Medical Examiners. State v. Speaks, 865. 


. Where a witness is asked with a view to corroborate, whether be has not 


made the same statement before being examined, he may testify that he 
has made the same statement before going on the stand, but he cannot 
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tell other things said in the same conversation, which were not brought 
out on the examination. bid. 


. As a general rule, it is not admissible, on a prosecution for one offense to 


prove that the defendant had before committed another offense. To this 
there are exceptions, but the offense must be brought home to the defend- 
ant. State v. Alston, 930. 


. When two offenses are committed in two different years, it is erroneous for 


the Judge to permit the State, in a prosecution for the second offense, in 
order to show the animus of the defendant, to prove irrelevant facts 
which only tend to cast a suspicion on the defendant as to the first offense. 
Ibid. 


. Although the evidence be slight, yet if it is sufficient to reasonably warrant 


the tinding of the jury, the Supreme Court cannot review their finding. 
State v. Fanning, 940. 


. The rule that an admission of the truth of a statement, made by another in 


the presence of a party to an action, will be inferred from his silence, 
applies to the prosecutor in a criminal action. State vy. Buxton, 947. 


. To authorize such inference it must clearly appear, not only that the state- 


ment was fully understood, but also that it was of such a character, or 
made under such cireumstauces as would naturally call for some reply. 
Thid. 


Where a prisoner was tried for murder by poisoning, and at the time of the 
death, stated that the deceased had had a similar attack some vears 
before, for which a certain physician attended ber; /t was held, that such 
attending physician could be allowed to give an account of such previous 
illness. Slate v. Cole, 959. 

Whether or not a witness is an expert, is a question of fact to be decided 
by the Court, and its finding is conclusive, and not subject to review. 
State v. Cole, Yd8. 


. Where a prisoner is accused of murder by poisoning with strychnia, it is 


competent to show that he bought some of this drug the previous year. 
Ibid. 


An expert may be asked his opinion, based upon evidence already offered, 
if the jury shall believe such evidence. Such opinion must not be the 
positive opinion of the expert, founded upon bis own observation and the 
testimony of others, but must be wholly contingent upon the facts, as 
the jury shall find them to be. bid. 


. What is evidence, and whether there is any evidence, are questions of law 


for the Court; what weight the evidence is entitled to, is a question of 
fact for the jury. State v. Powell, 965. 

If the evidence, considered as a whole, will not, in a just and reasonable 
view of it, warrant the verdict, then there is no evidence sufficient to be 
left to the jury, and the Court should so declare. Jbid. 


. If the evidence only raises a conjecture or suspicion of a fact, such fact 


should not be left to the jury, bid. 
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79. Where, in an indictment for rape, the prisoner proved that the prosecutrix 
had accused two other persons of the offence, and then proposed to show 
that he had caused subpenas to be issued for these persons, but that the 
sheriff had returned on the process that the parties were not to be found ; 
It was held, that such evidence was incompetent. State v. Starnes, 973. 


80. A question is improper and should not be allowed to be asked, which calls 
for matter of opinion and argument, rather than of fact. did. 

81. So, where a witness was impeached, and the impeaching witness testified 
that the impeached witness had been acgcused of larceny, and had run 
away, it is incompetent to ask whether it was not impossible for one in 
the station in life of the impeached witness to give bail with a view of 
showing that the witness ran away only to escape imprisonment. bid. 


82. Where an assault was made at the same time upon two persons, one of whom 
was killed, it is competent for the survivor to testify to the character 
and nature of the wounds inflicted on him, State v. Gooch, 987. 

83. When the defence offered evidence to show that one of the prisoners did 
not have a knife on the day of the homicide, it is competent for the State 
to show that both prisoners were seen together shortly before the bomi- 
cide, and that one of them did have a knife; the homicide having been 
committed with such a weapon. Jbid. 

84. Evidence is competent to show that the prisoners had bad feeling against 
the deceased, on account of some disputed accounts. hid. 

85, Evidence is not competent on the part of the prisoners, to show that the 
deceased kept false accounts with other persons. J hid. 

86. In cases of homicide, the question is, did the prisoner bear malice towards 
the deceased, and evidence is incompetent to show tnat the deceased bore 
malice towards the prisoner. bid. 





87. Evidence of the moral character of the deceased is irrelevant, unless it is to 
show that he was a violent man, and it is only competent then, when the 
evidence of the homicide is wholly circumstantial, and the character of 
the transaction is in doubt: or when there is evidence tending to show 
that the killing was done in self-defence. bid. 


88. Permission to recall and re-examine a witness, is entirely a matter of discre- 
tion, and cannot be assigned as error. J bid. 


89. As a general rule, evidence is not admissible to show that the deceased was 
a man of violent temper, and a dangerous man, because the Jaw protects 
the lives of violent men, as much as those of a peaceable disposition, and 
evidence is also generally incompetent to show that the deceased had 
threatened the life of the prisoner. State vy. Henseley, 1021. 





9. The exception to these rules, is, Ist. When it appears that the killing was 
done in self-defence. 2nd. If the evidence of the killing be wholly cir- 
cumstantial, and the character of the slaying is in doubt, and to make 
such evidence admissible in either case, it must appear that the prisoner 
knew of the violent character of the deceased, and of the fact that the 
threats had been made. Jbid. 











EVIDENCE—s590. 
An executor is competent to testify to transactions between his intestate and 
the defendant of which he has knowledge, which are in favor of the 

estate of the intestate and adverse to the defendant. Pittman v, Camp, 283. 






























EXCEPTIONS TO REFEREE’S REPORT: 


1. Exceptions to the report of a referee must distinctly point out the alleged 
error. Cooper v. Middleton, 86. 





2. Facts found by a referee and approved by the Court, in which the order of 
reference was made, are not the subject of review in the Supreme Court, 
unless there is no evidence to support the finding. J bid. 


EXCUSABLE NEGLIGENCE : 

1. The spirit and equity of $274 of The Code, apply to the Supreme Court, and 
the same relief will be administered here as in the Superior Court, upon 
a proper case. Wiley v. Logan, 264. 

2. There is a well recognized distinction between the negligence of a party and 
that of his attorney. The omission of an attorney, retained in a cause, 
to perform his duty, makes a case of excusable negligence for his client. 
Thid. 

3. The rule that the negligence of an attorney will not be visited on his client, 
applies with greater force to appeals in the Supreme Court than to actions 
in the Courts below, because the client is not required to give his per- 
sonal attention to his appeal in the Supreme Court. did. 


4. So, where ap appellant employed counsel to attend to his appeal, who failed 
to have the record printed, and the case was dismissed; /¢ was held, ex- 
cusable negligence on the part of the appellent, and his appeal would be 
reinstated. Jbid. 


5. In hearing motions to set aside judgments for surprise, &c., there is no rule 
requiring the affidavits to be filed before the hearing of the motion is 
entered on. Jones v. Swepson, 700. 


6. In an application to set aside a judgment for surprise, Wc., there was an 
appeal to this Court, where the judgment was reversed and further pro- 
ceedings ordered. On the trial in the Court below, on the hearing, the 
defendant offered an additional affidavit, which was rejected by the 
Court; Jt was held, to be error, as the trial was de novo, and the parties 
had the right in law to offer any competent evidence, whether offered on 
the previous trial or not. did. 


EXECUTION : 
1. A debtor is entitled to have his personal property exemption ascertained up 
to and immediately Before the sale. Fate v. Harper, 23. 


2. After an execution has been returned with the allotment of the personal 
property exemption, it becomes an estoppel, but as long as the process 
remains in the officer’s hands, such allotment is in fieri, and may be cor- 
rected. bid. 
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. An execution should bear éesfe as of the term next before the day op which 
it was issued, and not of the day on which it is issued; but such irregu- 
larity does not render the execution void, or vitiate a sale under it. Wil- 
liams v. Weaver, 134. 


. It is the docketing of the judgment, and not the issuing of the execution, 


which creates the lien under the present system. bid. 


. An execution issued after the death of the judgment debtor is void, and 


no title passes to a purchaser at a sale under such ap execution ; and this 
is so, although the judgment was obtained on causes of action accruing 
prior to the adoption of the Code of Civil Procedure. bid. 


. Where there is a private arrangement between a judgment debtor and a 


third person, that the latter shall purchase the land of the former at the 
execution sale, and hold it for the benefit of the judgment debtor and to 
screen it from his creditors, if there is an actual fraudulent intent, other 
creditors may treat the conveyance by the sheriff to such third person as 
void, and sell the land under their executions. Woodley v. Hassell, 157. 


> 


contract to indemnify a public officer for doing an act which he ought to 
do, is valid ; one to indemnify him for doing an act which he ought not to 
do, or for omitting to do au act which he ought to do, is void. Griffin 
v. Hasty, 438. 


. Where there is real doubt as to the ownership of personal property and the 


sheriff’s right to sell, he may refuse to do so unless the plaintiff in the 
execution indemnify him. /did. 


. Where, in such case, there are several judgment creditors, some of whom 


refuse to give the indemnity, the sheriff may apportion the proceeds of 
the sale among such as indemnify him, to the exclusion of the others. 
Thia. 

Where a sheriff bad levied on personal property, alleged to belong to the 
judgment debtor, and upon its being claimed by a third person, released 
the levy and took a bond to indemnify him, in case he should be amerced, 
such bond of indemnity is void. J bid. 

When a deed of trust is executed to a surety to indemnify bim, the interest 
of the principal debtor iu the land conveyed, is vot liable to be soid under 
an execution issued on a judgment obtained on the same debt, by the 
creditor. Hardin v. Ray, 456. 


. So, where a debtor conveyed land to his surety to indemnify him, and after- 


wards the creditor sold the same land under an execution issued on a 
judgment obtained on the same debt, at which sale the surety purchased, 
and brought ejectment ; Jt was held, that the interest of the debtor was 
not liable for sale under execution, but before be could be entitled to a 
decree for a re-conveyance, he must pay the amount for which the surety 
was liable, although the surety never paid it. did. 

Under the former practice, a purchaser at an execution sale on a dormant 
judgment, got a good title, when he was a stranger to the judgment. 

Ripley v. Arledge, 467. 
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. In such case, the dormant judgment was only voidable, and the sheriff was 
bound to obey it, although it might be set aside at the instance of the 
defendant, before property had been purchased under it. sbid. 


15, An execution issued on a dormant judgment is irregular, but not void, and 
a stranger, without notice, at a sale under sucb execution, gets a good 
title, but if the judgment creditor, or a stranger with notice purchases, 
he gets no title. Lyttle v. Lyttle, 688. 


16. Under the former practice, the only defence to a scire facias, issued to 
revive a dormant judgment, was payment or satisfaction. 7 id. 

17. Where an execution issues on a judgment which has been docketed more 
than ten years, or when the ten years expires after the issuing, but before 
the sale unfler the execution, it conveys no authority to make a sale of 
the land so as to preserve the judgment lien which had attached. bid. 


18. If an execution issues on a judgment more than ten years after the docket- 
ing, but which is not dormant, or to a county in which the judgment has 
never been docketed, a sale of both real and personal property under it 
is valid, but the lien only relates to the levy. did. 

19. Where a judgment has become dormant, and is more than ten years old, no 
execution can issue on it unless the creditor gives to the debtor an oppor- 
tunity to set up the statutory bar. bid. 


20. So, where a judgment was more than ten years old, and no execution had 
issued within three vears, and the creditor issued a notice of a motion 
to issue execution, and the Clerk made no order to that effect, but 
issued the execution; /t was held, that a sale thereunder was void. Jbid, 


EXECUTOR: 

1. The filing of a caveat to the probate of a will does not prevent the execu- 
tor, upon giving the bonds prescribed by the statute, from proceeding in 
the collection of debts due the testator. The Code, $$2158, 2159, 2160. 
Hughes v. Hodges, 56. 

2. Where expenses are incurred by an executor in carrying out directions con- 
tained in a will, they stand on the same footing as the expenses of admin- 
istering the estate, and must be paid out of the assets, before legacies. 
Edwards vy, Love, 365, 

3. Where a will directed the executors to employ the plaintiff as agent to sell 
certain lands of the testator, and in obedience to such directions, the 
executors entered into a contract under seal with the plaintiff; Jt was held, 
that the executors were personally liable on the contract, but as it was 
entered into under the directions of the will, and the services rendered 
were for the benefit of the estate, payment might also be coerced out of 
the assets of the estate. bid. 


4, In such case, under our former practice, the plaintiff would have had to sue 
the executors on their individual liability in an action at law, and to enforce 
the liability of the estate, he would have bad to go into a Court of 
Equity, but since the adoption of the Code system, both reliefs may be 
administered in one action, J bid, 
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Where the executor dies, the next-of-kin, in the order named in the stat- 
ute, or his appointee, is entitled to administration with the will annexed, 
in preference to the highest creditor. Little v. Berry, 433. 


A contract between administrators or executors, that the estate shall be 
managed by one of them alone, is against public policy, and void, Wil- 
son Vv, Lineberger, 641. 


The inventory returned by an executor or administrator into the Clerk’s 
ollice, is prima sacie evidence of the solvency of the persons owing debts 
to the estate and described in such inventory, if nothing be said in said 
inventory to the contrary, against the executor or administrator return- 
ing it, and the sureties on his bond, but it seems such inventory is not 
evidence against an administrator de bonis non, and his bond. Grant vy. 
Reese, 720. 


. Such inventory is not conclusive, and the defendants may show that the per- 


sonal representative made errors and mistakes in describing and noting 
the debts in the inventory, /bid. 

Where a person dies domiciled in this State, having personal property in 
other States, the personal estate, wherever situated, must be distributed 
according to the laws of this State, but each State has the power to 
administer so much of the estate as may be within its jurisdiction, for the 
security of domestic creditors, and when they are provided for, to distrib- 
ute the remainder to the persons entitled, without regard to the place of 
their domicile. bid, 

Where a person dies in North Carolina, having personal property in Vir- 
ginia, the Virginia administrator is not bound to account to the adminis- 
trator here, for the surplus after paying debts, nor is the administrator in 
this State required to collect such surplus from the foreign administrator, 
Ibid. 


. The grant of letters of administration, although general in its terms, is lim- 


ited to the administration of property iu this State, and gives no author- 
ity to the administrator to administer the property in another govern- 
ment, and a failure to return such property on bis inventory, is no breach 
of his bond. bid. 

In such case, if the administrator received such foreign assets, he may, in 
equity, be held personaliy to account, on the ground of a personal trust 
in the administrator, without regard to where it was assumed. Jbid, 


. An executor stands upon a different footing, as he derives his authority 


from the will, and not simply from the law, and when he proves the will 
as required by the law of the domicil of the testator, it passes the prop- 
erty to him, wherever it may be situated, according to its legal effect. 
Thid. 
An administrator de bonis non, cum testamento annexo, although required to 
execute the will, does not stand on the same footing in all respects as an 
executor, as his authority is derived from the law, and not from the will, 
and he cannot sue in another jurisdiction to recover the assets of the 
estate, bid. 
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5. An administrator or executor is not entitled to commissions under all cir- 
cumstances, but he must have earned them by an bonest and just dis- 
charge of his duty, and it must appear that the receipts and expenditures 
have been fairly made, in the course of the administration. J bid. 


16. Where an administrator failed to tile any inventory or annual accounts of 
his administration, and it appeared that he had been guilty of gross neg- 
ligence and want of care in his management of the estate, he is not enti- 
tled to commissions. J bid. 


See also ADMINISTRATOR, 


EXONERATION : 

1. The equity to have the securities embraced in a trust for the benefit of cred- 
itors of different classes, marshalled and appropriated in exoneration of 
the liens of the less preferred class is an equity against the debtor, and 
not against the doubly secured creditor. Pope v. Harris, 62. 

2. Where a receiver is appointed in a proceeding supplemental to execution, 
he becomes the legal assignee of the property specitied in the order, sub- 
ject to the direction of the Court in which the judgment was rendered, 
and the judgment debtor is forbidden to interfere in any manner with its 
collection or control, or to issue execution thereon. Turner v. Holden, 70. 


3. A defendant is entitled to judgment upon a counter-claim, if no reply or 
demurrer has been interposed, although it would have been refused if 
objection had been made in apt form and time. Roundtree vy. Britt, 104. 


4. Where an administrator recovers judgment upon his cause of action, and 
the defendant also upon his counter-claim, the former is entitled to an 
execution for the entire amount of his recovery ; but the execution on 
the defendant’s judgment will be stayed until it is ascertained what 
amount of the assets of the estate of the intestate is applicable thereto. 
/ bid. 


EXPERT: 


1, A physician who qualifies himself in other respects, is not precluded from 
testifying as an expert, because he has not been examined by the State 
Board of Medical Examiners, State vy. Speaks, 865. 


2. Whether or not a witness is an expert, 1s a question of fact to be decided by 
the Court, and its finding is conclusive, and not subject to review. Stale 
v. Cole, 958. 

3. An expert may be asked his opinion, based upon evidence already offered, 
if the jury shall believe such evidence. Such opinion must not be the 
positive opinion uf the expert, founded upon his own observation and 
the testimony of others, but must be wholly contingent upon the facts, 
as the jury shall find them to be. bid, 


FALSE PRETENCES: 


1. Where a bill of indictment for false pretences, charges that the defendant 
unlawfully, Knowingly, and designedly, with intent to defraud and cheat 
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certain persons, (naming them), falsely represented that he had an order 
for the delivery of goods, and that by means of such false representa- 
tions, the defendant obtained goods; Jt was held, that the bill sufficiently 
charged the offense, and was good. State v. Mikle, 843. 


- 
~ 


2. In such case, it is immaterial whether the order which the defendant pre- 
tended to have, is verbal or written. / bid. 


FEE SIMPLE: 


. In the construction of deeds no regard is had to punctuation ; but the inten- 
tion of the parties should control unless in conflict with some rule of 
law. Bunn v. Wells, 67. 

2. A deed containing the following clauses—*‘ To have and to hold one-half of 
the said tract of land; and I, the said P, (the bargainor), do warrant and 
defend the said bargained tract of land unto the said W, (the bargainee), 
his heirs and assigns, against the lawful claim of any person or persons 
claiming the same in any manner whatever’’—conveys the title to the 
lands thereiv described in fee simple to the bargainee. Jbdid. 


_ 


- 
- 


- 


3, Where it is the manifest purpose of a deed to pass a fee, the Court will 
effectuate this purpose, if it can do so by any reasonable interpretation. 
Ricks v. Pulliam, 225. 

4. In the construction of deeds, the aim of the Court is to give effect to the 

intention of the parties, and to do so, it may transpose words and clauses 

of the instrument. Such transposition, however, must be reasovable, 
and render the whole instrument consistent and give effect to the obvious 
intent. bid. 


or 


Where a clause of warranty is interjected between the words of convey- 
ance and the words of inheritance in a deed, the latter will be construed 
so as to qualify the quantity of the title conveyed as well as the warranty, 
and a fee simple will pass. / bid. 


-~ 
a 


}. The provisions of $2180 of The Code, prescribing that every devise of land 
is construed to be in fee, unless it shall be plainly intended by the will, 
or some part thereof, that a less estate is intended, while laying down a 
rule of construction, still leaves the question of the intention of the tes- 
tator open for construction, and where there is a particular, and a general 
paramount interest apparent in the same will, and they clash, the general 
interest must prevail. Leeper v. Neagle, 338. 


ban J 


. Where a will devised to A the “‘north end of the house, the north kitchen, 
and what she needs of the smoke-house and lumber-house, and as much 
land as she can work her hands on,” and the same will devised the same 
land to B; Jt was held, that A only took a life estate, and B the remainder 
in fee. Ibid. , 


. Such devise to A, standing alone, would bave conveyed the fee. Jbid. 


St 


FEES OF OFFICERS: 

1. Officers of the Courts are not compelled to perform their duties, unless the 
fees prescribed by law are paid or tendered them, but they must demand 
them before laches can be imputed to litigants. West v. Reynolds, 333. 
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FELLOW-SERVANT: 
1, Where an employe is injured by the negligence of a fellow-servant, the com- 
mon master is not liable for the injury. irk v. The Railroad, 625. 


2. A foreman, who directs the work of the other servants, is as much a servant 
as those whose work he superintends, and if the common master has a gen- 
eral supervision of the work, he is not liable for the foreman’s negligence, 
although the injured servant is obliged to obey the foreman’s orders. 
I bid. 


3. The term fellow-servant includes all who serve the same master, work under 
the same contracts, derive authority and compensation from the same 
source, and are engaged in the same general business, although it may be 
in different grades and departments of it. bid. 





4. A person cannot be heard to say, that work which he has voluntarily agreed 
tu do, is not within the scope of hisemployment. When he agrees to act 
with other emplyes, he becomes their fellow-servant, so far as to intro- 
duce between them, the same rule of legal responsibility, and this rule 
applies to one who is voluntarily assisting the servants in their work. 
Ibid. 

5. So, where it appeared that a yard-master had the general management of 
making up, switching and receiving trains; /¢ was held, that a car-repairer 
was his fellow-servant, and the company was not liable for an injury, 
resulting from bis negligence. bid. 


FENCES: 


An indictment and a special verdict thereon for a violation of $2799 of The 
Code, (requiring planters to keep fences around their fields during crop 
time), should contain an averment and finding that there was no ‘‘ naviga- 
ble stream or deep water course, that shall be sufficient instead of such 
fence,”’ and that ‘‘the lands are not situate within the limits of a county, 
township or district where the stock law may be in force.”’ State vy. Blood- 

worth, 918, 



















FERRY : 


1. The franchise of keeping a public ferry is so incident to riparian ownership, 
that it can be granted to none but those who own the land at one of the 
termini, unless such proprietor refuse to exercise it, when it may be 
granted to another, upon his making compensation to the owner, and this 
is so, even when the termini are public roads. Broadnarx v. Baker, 675. 







2. Every subtraction from the profits of a ferry, by conveying its customers 
over the stream, with or without charge, is an injury for which an action 

will lie. bid. 

3. In such case, it is the diminution in the number of customers who would 
use the ferry, and the consequent reduction of tolls, which is the meas- 
ure of damages recoverable against such wrong-doer. Jbid. 














4. The essential elemeuts of a ferry franchise, is the exclusive right to trans- 
port persons, with the horses and vehicles and such personal goods as 
accompany them, from one shore to the other. J bid. 
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5. A public ferry is protected by the statute, The Code, $2049, from all inter- 
ference with the proper enjoyment and use of the franchise by the erec- 
tion of another ferry. bid. 


6. The essential idea in a ferry, is the crossing of a stream or other body of 
water from shore to shore. _ bid. 


7. Where the plaintiff granted a ferry franchise from two points, opposite each 
other, on a large stream ; Jt was held, that he could not enjoin and recover 
damages from a party who used the stream as a highway in conveying 
freight from poiuts up the river, although one of these points was within 
the statutory distance of five miles. J bid. 


FIDUCIARY RELATIONS: 


1. There is a clear distinction between transactions between persons standing 
in fiduciary relations to each other, and those between persons bearing 
no such relation. In the first case, the law presumes fraud, and the bur- 
den is on the party denying it to rebut it. In the other case, he who 
alleges fraud must prove it. Atkins vy. Withers, 581. 

2. The presumption of fraud in dealings between persons standing in fiduciary 
relations arises, not because the Court can see that there is, but because 
there may be fraud. Jbid. 


3. The fiduciary relations from which the law presumes fraud are, executors 
and administrators, guardian and ward, trustee and cestui que trust, prin- 
cipal and agent, mortgagor and mortgagee, brokers, factors, &c., attor- 
ney and client, and husband and wife. bid. 


4. The relations subsisting between parties who have agreed to marry are not 
such as to raise a presumption of fraud in dealings between them. J hid. 


FORCIBLE ENTRY: 

1. The offences of forcible entry and forcible trespass are not the same at com- 
mon law, although nearly allied, for, strictly speaking, a forcible trespass 
applies to personal property, and a forcible entry to land. State v. Jacobs, 
950. 


2. To constitute either, there must be something more than a mere trespass, 
and the act must amount to a breach of the peace, although it need not 
amount to one of great public violence or terror, bid. 


FORCIBLE TRESPASS: 

1, Although the entry be peaceable, yet if after getting on his premises, the 
defendant uses violent and abusive language, and threatens to strike, and 
does other acts, calculated to, and which do, intimidate the owner, it 
makes a case of forcible trespass. State v. Wilson, 839. 

2. The offences of forcible entry and forcible trespass are not the same at 
common law, altbough nearly allied, for, strictly speaking, a forcible 
trespass applies to personal property, and a forcible entry to land. State 
v. Jacobs, 950. 

3. To constitute either, there must be something more than a mere trespass, 
and the act must amount to a breach of the peace, although it need not 

amount to one of great public violence or terror. bid. 














INDEX. 


FORECLOSURE : 

A decree of foreclosure of mortgage made before all the heirs-at-law of the 
mortgagee, who had been declared ‘“ necessary parties,’’ were made parties 
of record, is irregular, and will be set aside upon proper application. 
Hughes v. Hodges, 56. 


FORGERY : 

1, To constitute the offence of forgery at common law, the instrument forged 
must be executed with the fraudulent intent to injure or defraud another ; 
and must be such as tends to injure or defraud another, State v. Weaver, 

. If this appears on the face of the instrument, it is sufficient to set it out in 
the indictment, with an allegation of the false and fraudulent intent. But 
if this does not appear on the face of the instrument, the extraneous 
facts which show the tendency to injure and defraud must be averred, 
Ibid. 

An indictment which charges that J. W. did willingly and falsely make, 
forge and counterfeit, and assent to the falsely making, forging and coun- 
terfeiting a certain paper-writing, commonly called a railroad pass, (set- 
ting it out), with intent to defraud, does not charge the offense of forgery 
either under the statute of this State or at common law. did. 


io] 


ad 


4. A railroad ticket or pass may be the subject of the offense of forgery at 
common law. bid. 

Where the instrument alleged to be forged, upon its face has a tendency to 
deceive or prejudice the rights of persons, it is ouly necessary to set it 
forth in the iudictment and aver its false and fraudulent character. State 
v. Covington, 913. 

If the tendency and capacity to deceive depend upon extrinsic facts, they 
must be set forth in the bill in conuection with the instrument alleged to 
be forged, and the avermeuts of its fraudulent character, bid. 


a 


> 


The furged instrument must resemble a genuine one, and be such as will 
ordinarily deceive, yet, if from its nature and the course of business it 
does deceive, or mislead, to the prejudice of another, the crime of forgery 
will be complete, no matter how informal it may be, or if by careful 
examivation the forgery might have been detected. /bid. 


= 


FORMER ACQUITTAL: 
1. When the defendant relies on the plea of former acquittal, the jury must 
find that there was a judgment which remains in force, and not reversed. 

State v. Williams, 891. 
2. To support this plea, it must appear that the offences are precisely the same 
in the two indictments, both in law and in fact, and that the former iv- 
dictment and the acquittal were sufficient in law. An acquittal in an 
indictment charging a sale to A, will not sustain this plea to an indict- 
ment charging the selling to B. bid. 
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3. Where two Courts have concurreut jurisdiction of an offence, the judg- 
ment of that one which first acquires jurisdiction of the person is a good 
defence agaiust a prosecution in the other Court for the same offence. 
State v. Bowers, 910. 


FRAUD: 

1. The defendant having eutered as the tenant of the plaintiff, pending an 
action by the latter to recover possession, the counsel for the defeudant 
recovered judgment by default against the client for the possession of 
the same land, issued a writ of possession, under which the defendant 
was put off the premises, but her property suffered to remain, and she 
immediately attorned and re-entered as the tenant of her said counsel ; 
Held, that these facts furnished some evidence of a collusive eviction for 
the purpose of defeating the plaintiff's recovery. Pate v. Turner, 47. 





2. Coverture is no protection to the wife fur positive acts of fraud. Loystin v. 
Crossland, 76; Boyd v. Turpin, 137. 

3. Where the part of the contract attempted to be proved by parol bas been 
omitted by fraud, or by mutual mistake or accident, it may be used as a 
defence to au action on the contract, if properly pleaded. Ray v. Black- 
well, 10. 


4. Jt seems, that under the provisions of The Code, $887, decrees against in- 
fants who were not served with process, are binding, except where vitiated 
by fraud. Hare vy. Holloman, 14. 

5. A conveyance to defraud creditors is void as to a creditor who is pursuing 
legal process to subject the fraudulently aliened land to the satisfaction 
of his debt, but it is uot void, even as against creditors, whew collaterally 
attacked. Boyd v. Turpin, 137. 

6. A son conveyed his land to his mother, a seme covert, for the purpose of 
defrauding his creditors, and afterwards contracted in her name and as 
her agent to sell the land to a ona side purchaser. After a portion of 
the purchase money had been paid, the mother attempted to repudiate 
the contract, and brought an action to recover the possession of the 
land; Held, that she cannot be permitted to hold the land for which she 
paid nothing and at the same time disown the authority of the agent who 
assumed to act for her. She must either surrender the laud to him, or 
abide by his disposition of it. The disability of coverture carries with it 
no license to practice a fraud. Ibid. 

7. In such case, a Court of Equity looks through the disguises which cover 
the transaction, and charges the legal estate with a trust, which, while it 
cannot be enforced by the fraudulent donee, may be by those who, iu 
good faith, deal with him as possessed of authority to make the contract 
of sale. Ibid. 

. Where the jury finds an actual fraudulent intent, the conveyance is void as 
to creditors, although the fraudulent donee paid for the land with his 
own money. Woodley v. Hassell, 157. 
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9. Where there is a private arrangement between a judgment debtor and a 
third person, that the latter shall purchase the land of the former at the 
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. The declarations and acts of a judgment debtor who remains in possession 


11. 


13. 


14. 


16. 
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execution sale, and hold it for the benefit of the judgment debtor and to 
screen it from his creditors, if there is an actual fraudulent intent, other 
creditors may treat the conveyance by the sheriff to such third person as 
void, and sell the land under their executions. Jbid. 





of land after it has been sold under execution and a sheriff’s deed exe- 
cuted, are admissible to show agreement between himself and the pur- 
chaser at execution sale to defraud bis creditors. J bid. 


Where the jury found that the vendor used “strategy” in bringing about 
a contract for the sale of land, but they further found that the defendant 
was capable of transacting business, and that the land was worth nearly 
as much as the vendee agreed to pay for it, a Court of Equity will not 
refuse to enforce the contract. Fortune v. Watkins, 304. 


. Where it is sought to attack a judgment for fraud, if the action is not deter- 


mined, it must be done by a petition iv the action, but if the action has 
been determined, it must be dove by an independent action. Burgess vy. 
Kirby, 575. 

There is a clear distinction between transactions between persons standing 
in fiduciary relations to each other, and those between persons bearing 
no such relation. In the first case, the law presumes fraud, and the bur- 
den is on the party denying it to rebut it. Im the other case, he who 
alleges fraud must prove it. Atkins v. Withers, 581. 

The presumption of fraud in dealings between persons standing in fiduciary 
relations arises, not because the Court can see that there is, but because 
there may be fraud. bid. 


. The fiduciary relations from which the law presumes fraud are, executors 


and administrators, guardian and ward, trustee and cestui que trust, prin- 
cipal and agent, mortgagor and mortgagee, brokers, factors, &e., attorney 
and client, and husband and wife. bid. 

The relations subsisting between parties who have agreed to marry are not 
such as to raise a presumption of fraud in dealings between them. Jbid. 


FRAUDULENT CONVEYANCE: 
i. 


A conveyance to defraud creditors is void as to a creditor who is pursuing 
legal process to subject the fraudulently aliened land to the satisfaction 
of his debt, but it is not void, even as against creditors, when collaterally 
attacked. Boyd v. Turpin, 137. 


. While a Court of Equity will not enforce a trust in favor of a fraudulent 


donee, it will enforce such trust when necessary to protect a bona fide 
purchaser from the fraudulent donee. bid. 


. Where the jury finds an actual fraudulent intent, the conveyance is void as 


to creditors, although the fraudulent donee paid for the land with his 
own money. Woodley v. Hassell, 157. 


. Where there is a private arrangement between a judgment debtor and a 


third person, that the latter shall purchase the land of the former at the 
execution sale, and hold it for the benefit of the judgment debtor and to 
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screen it from his creditors, if there is an actual fraudulent intent, other 
creditors may treat the conveyance by the sheriff to such third person as 
void, and sell the land under their executions. bid. 

A debtor, who conveys his land iu fraud of creditors, is still entitled to a 
homestead in the fraudulently conveyed land. Rankin v. Shaw, 405, 


uw 


A 


. As creditors cannot reach the homestead for the satisfaction of their debts, 
no conveyance of it, although voluntary, can be in fraud of creditors. / bid. 


7. In an action by creditors to have a deed, alleged to be voluntary and fraud- 
ulent, set aside, the answer set up the defence that the donor was entitled 
to a homestead in the conveyed land; /t was held, to be error to strike 
out the answer, and order the sheriff to lay off the homestead, and that a 
sale be made of the excess. bid. 


GAMBLING : 


1. Where the defendaut kept a retail shop, in which he suffered games of cards 
to be played for money and articles of value; Held, that a fine of two 
thousand dollars and imprisonment for thirty days, aud thereafter until 
the tine and costs were paid, was vot excessive puvishment. State y. Mil- 
ler, YO4. 

2. Playing and betting at cards, is not indictable, unless done iv a house or on 
some part of the premises were spirituous liquors are retailed, or in some 
ordinary, tavern, or house of entertainment, or at a faro-table, or faro- 
bank, or at some other gaming table, used for playing games of chance. 
State v. Norwoud, 935. 


GAMING-HOUSE : 

1. A gaming-house is a house or room, kept by the owner or occupier for the 
purpose of inducing, or permitting persons to resort thither, and play 
therein at games of cards or other games for money or property of value. 
State v. Black, SOY. 

2. It is not necesary to charge or to prove that the games played were games 

of chance. Jdid. 
3. Nor is it any defense that it is the defeudant’s dwelling-house or sleeping- 
chamber, if the facts are proved which constitute a gaming-house. 1 bid. 


~ 


Where the defendant kept a retail shop, in which be suffered games of cards 
to be played for money and articles of value; Held, that a fine of two 
thousand dollars and imprisonment for thirty days, and thereafter until 
the tine and costs were paid, was not excessive punishment, State v. Mil- 
ler, 904. 

Playing and betting at cards, is not indictable, unless done in a house or on 
some part of the premises where spirituous liquors are retailed, or in some 
ordinary, tavern, or house of entertainment, or at a faro-table, or faro- 
bank, or at some other gaming table, used for playing games of chance. 
Stale v. Norwood, 935. 


uo 


GRAND JURY: 
1, The non-payment of taxes for the year preceding the first Monday in Sep- 
tember, constitutes a disqualification to act as a juror. State v. Haywood, 
S47. 
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2. The objection to a grand juror, who acted in passing upon the indictment, 
based ov such incapacity, taken in apt time and in proper manner, is fatal 
to the bill. bid. 


3. The regular way of making the objection, when the facts do not appear in 
the record, is by plea in abatement, and if it appears on the face of the 
record, by a motion to quash, but in this State the distinction has not 
been held to be important, and a motion to quash in either case is per- 
mitted. Jhid. 


4. This objection must be taken in apt time, or it will be waived, and apt time 
is before the prisoner has pleaded. So, where on bis arraignment, it was 
suggested that the prisoner was then insane, and an issue as to his sanity 
at the time was submitted to a jury, who found the defendant insane and 
incapable of making his defence, which verdict was set aside, and the 
cause continued, and at the next Term, motions to remove the cause to 
another county, and for a continuance, were made and refused, and then 
the motion to quash was made: /t was held, to be in apt time. / bid. 


5. In such case, it is not necessary for the prisoner to offer evidence of the dis- 
qualification, if the Judge holds that the motion is too late, and refuses 
it on that ground alone. Jbid. 


GRAVE-STONES : 


1. In an indictment under the statute, (The Code, $1088), for defacing or de- 
stroying a tombstone, it is not necessary to designate the name of the 
person whose tomb has been defaced, nor is it necessary to charge in the 
indictment, in terms, that the dead body was that of a human being. 
State v. Wilson, 1015. 


2. Where it appears that there was a burying ground on land belonging to the 
defendant, and that he caused his employ¢s to plough it up, and displace 
the grave-stones ; Jt was held, some evidence to go to the jury that the 
defendant was guilty under the Act. bid. 


3. Where the owner of land consents, either expressly or by implication, to the 
interment of dead bodies on his land, he has no right to afterwards 
remove the bodies, or to deface or pull down the grave-stones and mon- 
uments erected to perpetuate their memory. bid. 


GUARDIAN: 

1, Where a guardian conveyed certain property to the sureties upon his bond, 
in trust to *‘ well and truly to pay off his wards,” and ‘save harmless his 
sureties on his guardian bond,’* and the wards recovered judgment 
against the guardian for the amounts severally due them: Held, that the 
wards were entitled to have the land so conveyed subjected to the satis- 
faction of their judgments irrespective of the liability or solvency of the 
sureties. (Cooper v. Middleton, 86. 

2. Where a guardian has received mouve¥ by virtue of his office, and for his 
ward, he cannot exonerate himself from liability by showing that the 
money so received was not the property of his ward, but was due to an- 
other person. Carr v. Askew, 194. 
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3. Where a father insured his life for the benefit of his two children, both 
minors, and one died shortly after the death of the father, and the guar- 
dian of the other received the entire sum due under the policy; /t was 
held, that his bond was liable for this entire amount. bid. 


4. As a general rule, when a trustee has not only neglected to invest the fund, 
but has applied it to his own purposes, as by using it in his business, he 
will be charged with the highest rate of interest allowed by law; but 
when a guardian makes regular returns for a number of years, for a part 
of which time he charges himself with the highest rate of interest, 
although he has used the funds in his own business, he will not be charged 
with the highest rate, but only with such rate as he might fairly be ex- 
pected to have been able to make. Jbid. 

5. A guardian can only be charged with compound interest to the death of his 
ward. Thbid. 

6. A guardian wil! be allowed commissions, although he uses his ward’s money 
in his business, if he makes regular returns, so as to show at all times 
what amount is due his ward. bid. 


. Where the sum received was £10,000, and there was no trouble or litigation 
connected with the estate, a Commission of two and one-balf per cent, on 
receipts, and five per cent. on disbursements was allowed. bid. 


8. Where an infant sold his claim against his guardian for a present considera- 
tion, and promised to give a receipt for it when he became of age, it is 
an executed, and not an executory contract. Petty v. Rausseau, 355. 

9. The share of an infant in an estate in the hands of his guardian is capable 
to being assigned, and when so assigned, the assignee and not the infant 
is the proper relatior in an action on the guardian bond. Jbid. 





10. A guardian invested the funds of her two wards in land, taking the deed in 
her own name. The wards, upon a settlement, took a deed for equal por- 
tions of the land from the guardian, and gave her a release. More was 
due to one ward than tothe other. Jt was held, that the ward to whom the 
larger sum was due, was not estopped by the release from having the deed 
corrected, so that it should convey to her the proportion of the lands 
which the amount due her bore to the amount due the other ward. Scott 
Vv. Queen, 462. 

11. In such case, as the guardian is not interested, a mutual mistake on her 
part need not be shown in order to have the deed corrected. J bid. 


GUARDIAN AD LITEM: 


1. Where, under the former system, a petition to sell land for assets was filed 
in a Court having jurisdiction of the proceeding, and a guardian ad litem 
was appointed, but no service was made on the infants ; /t was held, that 
even if the judgment was irregular, it was not void, and could not be 
attacked collaterally. Hare v. Holloman, 14. 


Z 2. A judgment rendered before the adoption of the Code of Civil Procedure 
against infants who were not served with process, but who were repre- 
sented by a guardian ad liem, is valid and bivding on the infant, unless 
it appears that no real defence was made for the infant, and that he has 
suffered thereby. /bid. 
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3. Where the record shows that a guardian ad litem was appointed, but it does 
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not appear aftirmatively that the infant was ever served, the defect must 
be taken advantage of in a direct proceeding to attack the judgment, 
and is not available in a collateral action. Sumner v. Sessoms, 371. 


4. The presence of a next friend or guardian ad litem to represent an infant, 


and his recognition by the Court, precludes inquiry as to his authority to 
act in a collateral proceeding. bid. 


5. Where the record showed that a guardian ad litem was appointed in 1866, 


but no answer was filed for the infants, and no effort made to assert their 
rights, but the infants delayed action until the youngest of them was 24 
years old; Jt was held, that the cause would not be opened to allow them 
to assert their rights, when it had proceeded to an end, and all that was 
necessary was a final decree. Williams vy. Williams, 732. 


HANDWRITING : 


Where a witness to prove that a certain letter was in the handwriting of the 


defendant, testified that he had often seen the defendant write, and knew 
his handwriting, he is competent to express an opinion as to whether the 
letter in controversy was written by the defendant. State v. Gay, 814. 


HIGHWAY : 
1. 


A street in a town may becume a public highway by the continued use of it 
for twenty years. Such use must be adverse and of right, and not by the 
tacit or express permission of the owner. Stewart v. Frink, 487. 


. In order to show such adverse user, it is necessary to show that the public 


authorities have done some act, such as Keeping it in repair, to put the 
owner on notice. bid. 


. The mere use of a way over land for a long number of years, does not con- 


stitute it a highway, nor does a mere permissive use of it imply a dedica- 
tion. The use must be adverse to the owner, and as of right, manifested 
by some appropriate action of the proper public authorities. Zdid, 


. Where highways cross railways, the law requires a reasonable degree of 


care and diligence in both the public and the corporation in the use of 
the crossing, and negligence in the corporation will not excuse a traveller 
approaching the crossing, from using that degree of care and circumspec- 
tion, necessary to secure his safety. Rigler v. The Railroad Company, 604. 


. Where a traveller is approaching a railway crossing, with an unobstructed 


view of the track in both directions, it is his duty to look both ways, and 
if he attempts to cross in front of an advancing train, and receivesinjury, 
he cannot recover, and the failure of the engineman to give the precau- 
tionary signal, when it does not contribute to the accident, does not im- 
pose a liability on the corporation. TJ bid. 


. Railroad corporations are not required to stop their trains, when a vehicle 


is seen by the engineer approaching a crossing in order to allow it to pass 
the track in front of the train. bid. 


. The franchise of keeping a public ferry is so incident to riparian ownership, 


that it can be granted to none but those who own the land at one of the 
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termini, unless such proprietor refuse to exercise it, when it may be 
granted to another, upon his making compensation to the owner, and 
this is so, even when the termini are public roads. Broadnax vy. Baker, 
675. 


S. Navigable waters, constituted as highways, are not ascertained here as in 
England, by the extent of the ebb and flow of the tide, but for their ca- 
pacity for floating boats used as instruments of commerce. bid. 


9%. Such waters do uot lose their character as navigable, because interrupted by 
falls, if they can be used for the purposes of commerce both above and 
below. bid. 


10. The public have the right to the use of navigable streams, which are used 
as highways, iv passing up and down it, from one point toanother. Jbid. 


11, A public square, for the general public’s use, and as a means of access to 
the court-house and other public buildings, is substantially a public 
highway, and is usually so described in an indictment charging its ob- 
struction. State vy. Long, 896. 

12. If not sufficiently described, in this indictment, as a highway, the objection 
is removed by the averment, that thereafter the citizens of the State 
** could not, nor can now, go, return, pass and repass as they ought and 
were accustomed todo, * * * tothe great damage and common nui- 
sance.”’? Lhid. 


HIRING OUT CONVICTS: 

1. The provisions of The Code, $3448, forbidding the hiring out of convicts, 
unless the Court before which such prisoner was convicted shall so 
authorize in its judgment, only applies to farming out convict labor to 
individuals and corporations, and does not extend to cases of convicts 
employed on public works, and under the supervision and control of pub- 
lic agents. Slate vy. Sneed, 806. 

2. So, where a prisoner confined in the public jail was used by the county 

authorities to work on the public roads, the person in charge of him was 
| guilty of an escape for negligently allowing such person to make his 
escape. Ibid. 

3. Where a defendant was indicted for an assault with an intent to commit 
rape, and agreed to a verdict for simple assault; Jt was held, that the 
Superior Court had jurisdiction to pass sentence, but that it could not 
imprison for twelve months, and order the county commissioners to hire 
the prisoner out. State v. Johnson, 863. . 





HOMESTEAD: 
See also PERSONAL PROPERTY EXEMPTIONS. 

1. Where one creditor is secured by a lien upon two funds, and another by a 

lien upon only one of them, the former will be compelled to exhaust the 

subject of his exclusive lien before he can resort to the other. Pope v, 

Harris, 46, 
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. The equity to have the securities embraced in a trust for the benefit of cred- 


itors of different classes, marshalled and appropriated in exoneration of 
the liens of the less preferred class is an equity agaiust the debtor, and not 
against the doubly secured creditor, Jbid, 


. The right of the debtor to a homestead is superior to that of all creditors 


except so far as it may be impaired by the voluntary act of the claimant, 
Ibid. 


. The proceeding to have the allotment of the homestead made by the apprais- 


ers reviewed by the Board of Township Trustees, under Bat. Rev., ch, 
55, $$20, 21, must have been made before the sale of the excess under the 
execution. Hartman vy. Spiers, 150. 


. After the repeal of this act, the homesteader might have had the action of 


the appraisers reviewed by a recordari or by a motion in the cause. Jbid, 


. A homestead was laid off to a judgment debtor, with which he was dissat- 


isfied, after the repeal of the act allowing an appeal to the Township 
Board of Trustees. After the enactment of §519 of The Code, the home- 
steader attempted to have the action of the appraisers reviewed under the 
provisions of that section ; Jt was held, that he had lost bis remedy by the 
failure to move in the manner allowed by law before the sale of the ex- 
cess. Ibid. 


. Where a vendee who was married before the dower and homestead Acts, 


makes a contract to buy land, bearing date before the passage of those 
Acts, but the deed is not made until after their passage, his wife is not 
entitled to dower or homestead in such land, unless he be seized of them 
at his death, and a deed for them without her joinder conveys a good 
title. Fortune v. Watkins, 304. 


8. Since the passage of the act of 1885, ch. 359, a judgment is a lien on the 


homestead interest. Quere, whether this act affects causes of action 
accruing prior to its passage. Rankin v. Shaw, 405. 


9. A debtor, who conveys his land in fraud of creditors, is still entitled to a 


homestead in the fraudulently conveyed land. did. 


10. As creditors cannot reach the homestead for the satisfaction of their debts, 


no conveyance of it, although voluntary, can be in fraud of creditors. 
Ibid. 


11. In an action by creditors to have a deed, alleged to be voluntary and fraud- 


ulent, set aside, the answer set up the defence that the donor was enti- 
tled to a homestead in the conveyed land ; Jt was held, to be error to strike 
out the answer, and order the sheriff to lay off the homestead, and that a 
sale be made of the excess. Jbid. 


HOMICIDE: 
See MURDER. 


HUSBAND AND WIFE: 
See COVERTURE. 
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INDEMNITY: 
1. A contract to indemnify a public ofticer for doing au act which he ought to 
do, is valid ; one to indemuify him for doing an act which he ought not 
to do, or for omitting to do an act which he ought to do, is void. Griffin 
v. Hasty, 438. 
2. Where there is real doubt as to the ownership of persoval property and the 
sheriff’s right to sell, he may refuse to do so unless the plaintiff in the 
execution indemnify him. bid. 


3. Where, in such case, there are several judgment creditors, some of whom 
refuse to give the indemnity, the sheriff may apportion the proceeds of 
the sale among such as indemnify him, to the exclusion of the others. 
Ibid. 


4. Where a sheriff had levied ov personal property, alleged to belong tu the 
judgment debtor, and upon its being claimed by a third person, released 
the levy and took a bond to indemnify him, iv case he should be amerced, 
such bond of indemnity is void. J bid, 


5. When a deed of trust is executed to a surety to indemnify him, the interest 
of the principal debtor in the land conveyed, is not liable to be soid under 
an execution issued on a judgment obtained on the same debt, by the 
creditor. Hardin vy. Ray, 456. 

6. A surety has the right to call on the principal debtor to indemnify him from 

anticipated loss, before he has actually paid the debt. J did. 


~ 


. So, where a debtor conveyed land to his surety to indemnify him, and after- 
wards the creditor sold the same land under an execution issued on a 
judgment obtained on the same debt, at which sale the surety purchased, 
and brought ejectment ; Jt was held, that the interest of the debtor was 
not liable for sale under execution, but before be could be entitled to a 
decree for a re-conveyance, he must pay the amount for which the surety 
was liable, although the surety never paid it. Jbdid. 


INDICTMENT: 


1. When the defendant files no plea, vo issue is joined, and the verdict of the 
jury isa nullity, aud vo judgment can be pronounced on it State y. 
Cunningham, S24. 


2. The Superior Court has original jurisdiction of assaults and batteries; 1st, 
when a deadly weapon is used ; 2nd, when serivuus damage is done ; 3rd, 
when the offeuse was committed six mouths before the indictment was 
found, and no justice of the peace has taken cognizance of the offense. 
Ibid. 


3. When the indictment is found iv the Superior Court within less than six 
months after the offence is committed, and verdict is rendered for a sim- 
ple assault, the Court will proceed to judgment ; but to give jurisdiction 
in such cases, the indictment must charge the offence to have been com- 
mitted with a deadly weapon, aud must also set forth the character of the 
weapon, or must charge that serious damage was done, and set forth the 
nature and extent of the injury sustained. Jbid, 
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4. If these averments are not made, and defendant pleads not guilty, and the 
jury find that the offence was committed less than six months before the 
indictment was found, the indictment should be quashed ; but if this fact 
is not so found, the Court would have jurisdiction of the simple assault 
and could pronounce judgment. /bid. 








5.€An Act prohibiting the sale of liquor within a certain distance of a locality 
named in the Act, is a public local statute, and need not be specially 
averred in an indictment under the Act. State v. Wallace, 827. 







6. On the trial of an indictment for selling liquor under this Act (Laws of 
1885, ch, 175, $84,) evidence is immaterial which goes to show that the 
defendant was the employe and general agent of the owner of the prem- 
ises, and that the defendant distilled the liquor sold by him as such em- 
ploye and agent, at a distillery on the premises, and from fruit grown 
thereon, bid. 


. One part of a statute may be private, while another part may be public and 
general, or local, and vice versa. Ibid. 
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To constitute the offence of forgery at common law, the instrument forged 
must be executed with the fraudulent intent toinjure or defraud another ; 
and must be such as tends to injure or defraud another. State v. Weaver, 

. If this appears on the face of the instrument, it is sufficient to set it out in 
the indictment, with an allegation of the false and fraudulent intent. But 
if this does not appear on the face of the instrument, the extraneous 
facts which show the tendency to injure and defraud must be averred, 
Ibid. 

An indictment which charges that J. W. did willingly and falsely make, 
forge and counterfeit, and assent to the falsely making, forging and coun- 
terfeiting a certain paper-writing, commonly called a railroad pass, (set- 
ting it out), with intent to defraud, does not charge the offense of forgery 
either under the statute of this State or at common law. bid. 
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10. 


11. Where the testimony of two witnesses for the State, tends to show a state 
of facts, in accordance with the charge in the bill of indictment, it is no 
variance because a witness for the ¢efendant testifies to facts, which, if 
believed, would make a variance. Slate vy. Mikle, 843. 

12. Where a bill of indictment for false pretences, charges that the defendant 
unlawfully, knowingly, and designedly, with intent to defraud and cheat 
certain persons, (naming them), falsely represented that he had an order 
for the delivery of goods, and that by means of such false representa- 
tions, the defendant obtained goods; Jt was held, that the bill sufliciently 
charged the offense, and was good. J bid. 





13, In such case, it is immaterial whether the order which the defendant pre- 
tended to have, is verbal or written. J bid. 

14. A plea in abatement and a motion to quash are treated as identical in this 
State. State v. Haywood, 847. 

15, A motion to quash for a disqualification in a grand juror must be made 

before the prisoner has pleaded, bid. 
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18. 


19. 


29 
22. 
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23. 


24. 


25. 
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An indictment for burning a mill, under The Code, $985, as amended by the 
Laws of 1885, ch. 66, need not allege that the prisoner set fire to the mill 
with the intent to injure some particular person. State v. Rogers, 860. 


Where an indictment charges an offence of which thé Superior Court bas 
jurisdiction, but the conviction is fora less offence, the Superior Court, 
having once obtained jurisdiction, can proceed to judgment for such less 
offence. State v. Johnson, 863. 


Where the bill charged that the killing was done with a rock, and the Judge 
charged the jury that if the killing was done with a rock, or other missile, 
&e.; It was held, not to be error, as it is immaterial whether the killing 
was done with the weapou charged in the bill, or with some other instru- 
ment of the same nature and character. State v. Speaks, 865. 

It is not necessary, in indictments for violations of city ordinances, to set 
out the ordinance in the warrant. It is sufficient to refer to it by such 
indicia, as point it out with sufficient certainty. State v. Cainan, 880. 

A city ordimance punishing by a fine, loud and boisterous cursing and 
swearing in any street, house, or elsewhere in the city, creates a crim- 
inal offence, and one which it is in the power of the municipal corpora- 
tion to create. bid. 


21. In an indictment under this ordinance, it 1s not necessary to set out the 


words used by the defendant. J bid. 


. The doctrine of estoppel does not apply to the State ; therefore, when in one 


indictment for selling liquor within five miles of a church, it was found 
that the place where the liquor was sold, was more than five miles from 
the church, this does not estop the State from proving in another indict- 
meut, that the same place was less than five miles from the church. 
State v. Williams, 391. 

A public square, for the general public’s use, and as a means of access to 
the court-house and other public buildings, is substantially a public bigh- 
way, and is usually so described in an indictment charging its obstruc- 
tion. Stale v. Long, 896. 

If not sufticiently described, in this indictment, as a highway, the objection 
is removed by the averment, that thereafter the citizens of the State 
‘could not, nor can now go, return, pass and repass as (hey ought and 
were accustomed tudo, * * * tothe great damage and common nui 
sanee.”’  / bid. 

Where the instrument alleged to be forged, upon its face bas a tendency to 
deceive or prejudice the rights of persons, it is only necessary to set it 
forth in the indictment and aver its false and fraudulent character. State 
v. Covington, 913. 


. If the tendency and capacity to deceive depend upon extrinsic facts, they 


must be set forth in the bill in connection with the instrument alleged to 
be forged, and the averments of its fraudulent character. / bid. 


. An exception contained in the enacting clause of a statute creating an 


offence, constitutes a part of the description of the offence, and in every 
indictment thereunder, it is necessary that it should be negatived. State 
v. Bloodworth, 918. 
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. An indictment and a special verdict thereon for a violation of $2799 of The 
Code (requiring planters to keep fences around their fields during crop 
time), should contain an averment and finding that there was no “ navi- 
gable stream or deep water course, that shall be sufficient ivstead of 
such fence,”’ and that ‘‘the lands are not situate within the limits of a 
county, township or district where the stock law may be in force.”’ bid. 








29. An averment iv an indictment for removing a crop, ‘ without baving given 
any notice of such intended removal,” is equivalent to the averment that 
the removal was made without giving “five day’s notice.’’ State v. 
Powell, 920. 
30. If an indictment charges that A committed the theft, and B was present 
aiding and abetting, and the proof should be that B committed the theft 
and A was present aiding and abetting, it would be no variance, and a 
conviction would be sustained. /bdid. 
. A bill of indictment which does not charge that the game played was one 
of chance, and that it was played at a place or table where games of 
chance are played, will be quashed, State vy. Norwood, 935. 






















32. The power to quash an indictment before defeudant pleads, is not usually 
exercised unless the defect is gross and apparent, nor when the offense is 
of a heinous nature. State v. Harper, 936, 






















83. Certainty to a certaiv intent in general, is all that is required in indictments ; 
but every thing should be charged, or made to appear by necessary im- 
plication, which is necessary to constitute the offense charged. bid. 

34. Where the offense charged was the sending a letter under $989 of The Code, 
and the letter was set out in the indictment, from which it is deducible 
by necessary implication, that the defendant threatened to indict the 
prosecutor for an offense punishable by imprisonment in the penitentiary, 
with a view and intent to extort money; Held, that a criminal offense is 
sufficiently charged, and the indictment should not be quashed. bid. 


35. In indictments for statutory misdemeanors, it is generally sufficient, if the 
indictment follows the words of the statute. State v. Wilson, 1015. 


36. In an indictment under the statute, (The Code, $1088), for defacing or de- 
stroying a tombstone, it is not necessary to designate the name of the 
person whose tomb has been defaced, nor is it necessary to charge in the 
indictment, in terms, that the dead body was that of a human being. 
Ibid. 


INFANT: 


1. Where under the former system, a petition to sell land for assets was filed 
in a Court having jurisdiction of the proceeding, and a guardian ad litem 
was appointed, but no service was made upon the infant; Jt was held, 
that even if the judgment was irregular, it was not void, and could not 
be attacked collaterally, Hare vy. Holloman, 14. 





2. A judgmeut against an infant who has not been served with process is not 
void, and will not be set aside to the prejudice of a bona fide purchaser 
without notice. Zhid. 
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. It seems that under the provisions of The Code, §387, decrees against infants 
who were not served with process are binding, except where fraud enters 
into and vitiates them, /bid. 

Where an infant sold his claim against his guardian for a present consider- 
ation, and promised to give a receipt for it when he became of age, it is 
ap executed, and not an executory contract. Petty v. Rousseau, 355. 


. Where an infant enters into an executory contract, express confirmation or 


a new promise after coming of age, must be shown in order to bind him ; 
but where the contract is executed, ratification may be inferred from cir- 
cumstances, and any acknowledgment of liability, or holding the prop- 
erty and treating it as his own, will amount to such ratification. bid. 
The share of an infant in an estate in the hands of his guardian is capable 


to being assigned, and when so assigned, the assignee and not the infant 
is the proper relator in an action on the guardian bond. 7 bid. 


. Where the record shows that a guardian ed litem was appointed, but it does 


not appear affirmatively that the infant was ever served, the defect must 
be taken advantage of by a direct proceeding to attack the judgment, 
and is not available in a collateral action. Sumner v. Sessoms, 371. 


. The presence of a next friend or guardian ad litem to represent an infant, 


and his recognition by the Court, precludes all inquiry as to his authority 
to act, in a collateral proceeding. bid. 


4. Where it appears in the record that all the defendants were served, and it 


does not appear that any of them were infants, the judgment is, on its 
face, regular, and if any of the defendants wish to set up infancy, it must 
be done by a motion in the cause, to set the judgment aside for irregu- 
larity. Burgess v. Kirby, 575. 

Where land is sold under a decree of Court, all parties to the decree are 
bound by it, and cannot attack it collaterally, unless it is void on its face. 
1 bid. 


Where the record showed that a guardian ad litem was appointed in 1366, 
but no answer was filed for the infants, and no effort made to assert their 
rights, but the infants delayed action until the youngest of them was 24 
years old; /t was held, that the cause would not be opened to allow them 
to assert their rights, wher it bad proceeded to an end, and all that was 
necessary was a final decree. Williams v. Williams, 732. 


Where the plaintiff was in possession, and a suit for partition was progress- 
ing, and certain infant defendants, for a number of years after reaching 
majority, raised no objection to the possession, and made no defence to 
the proceeding; /t was held, that they would not be allowed to come in 
when notbing was wanting but a final decree, and open the case so as to 
set up defences attacking the plaintiff’s right of possession. bid. 


INJUNCTION : 


1. 









Where, in proceeding supplementary to execution, it is alleged that a third 
person has property of the judgment debtor’s, it is error to restrain such 
third person from disposing of such property until the receiver can bring 
ap action for its recovery, unless such person has been made a party to 

the proceeding. Coates vy. Wilkes, 174. 
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2. 


3. 


4. 


10. 
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Where, in au action to obtain a perpetual injunction, the plaintiff appears 
to be acting in good faith, and sets out a prima facie case, and the defend- 
ant confesses and avoids the allegations of the complaint, and answers 
only on information and belief, the injunction should be continued to the 
hearing. Turner v. Cuthrell, 239. 


Where the principal debtor borrowed a sum of money, which he deposited 
in a bank which soon afterwards became insolvent, and the surety had to 
pay the debt, the surety has no equity to enjoiu the principal debtor from 
collecting the dividends from the insolvent bank, until he can recover a 
judgment. Carleton v. Simonton, 401. 


While the Court is slow to pass upon disputed issues upon ex parte attlida- 
vits, yet where, in a motion to continue a restraining order to the bear- 
ing, it appears that the injury sought to be enjoined is continuous, and 
the damage very difficult of ascertainment, or when the damage is irre- 
parable, the Court will act upou the proofs, and continue the restraining 
order, if an apparent case is made out, unless continuing the order to the 
hearing would work greater injury to the defendant than is reasonably 
necessary for the protection of the plaintiff. Blackwell Tobacco Co. v. 
McElwee, 425. 


5. In common injunctions, where proceedings at law are arrested by the in- 


junction, the rule is to dissolve it, when the allegations in the complaint 
are fully and fairly denied by the answer, but special injunctions, which 
are in aid of a suit peuding, and whose object is to secure to the plain- 
tiff the benefit of the action, will not be dissolved, when it appears to 
the Court, by affidavits or otherwise, that there is probable ground for 
the primary equity, and a reasonable apprehension of irreparable loss. 
Tbid. 


. The answer under the present practice, in au application to vacate an iujuue- 


tion, is itself but an affidavit when verified, and the plaintiff may intro- 
duce other affidavits to support the allegations in his complaint. bid. 


. Under the present practice, the answer is not, as it was formerly when 


responsive to the bill, and fair and frank in its statements, conclusive on 
the subject of the dissolution of an injunction, but only has the effect of 
an affidavit. J did. 


. An injunction to restrain the defeudant from committing trespasses on land 


alleged to belong to the plaintiff, will not be granted, when it is apparent 
from the complaint and affidavits that the trespasses are very trifling, and 
if covtinued, will not work irreparable injury to the plaintiff. Frink v. 
Stewart, 484. 


. Under the Code practice, an injunction is still an extraordinary and provis- 


ional remedy, and it will not be granted before the plaintiff has exhausted 
the ordinary remedies, unless the Court can plainly see that the plaintiff 
is about to suffer an irreparable injury. bid. 


In such case, it is pot sufficient for the plaintiff to allege in general terms 
that the injury will be irreparable, but he must set out such facts as will 
enable the Court to see what the injury is, and the probability that it will 
happen. bid. 
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11. A Court of Equity will never enforce a penalty, although it be imposed by 
a statute, and a party who seeks relief in a Court of Equity in a case for 
which the statute has provided a penalty, must seek only his actual dam- 
age. Broadnaz vy. Baker, 675. 


12. Where the plaintiff granted a ferry franchise from two points, opposite 
each other, on a large stream; Jt was held, that he could not enjoin and 
recover damages from a party who used the stream as a highway in con- 
veying freight from points up the river, although one of these points was 
within the statutory distance of five miles, /bid. 


13. The collection of a tax will be restrained, when the purpose for which it is 
to be expended is unconstitutional. Riggsbee v, urham, 800. 


14. While some provisions in a statute may be unconstitutional and void, others 
may remain and be enforced, but the rule does not apply, when the con- 
stitutional and unconstitutional parts of the statute are conducive to the 
same object, and the dislocation of the unconstitutional part would so 
affect its operation, that the act would fail in an essential part. did. 


INJURY TO PERSONAL PROPERTY : 

1. To constitute the offence of wantonly and wilfully injuring the personal 
property of another, the act done must be wanton and wilful. State vy. 
Brigman, 888. 

2. When an unlawful act is the result of a preconceived purpose, and not the 
mere impulse of anger, it is wilful. Zbid. 


“ 


. The fact that the stock law prevails in a territory, is no excuse for inflict- 
ing wilful and wanton injury on stock runuing at large. J bid. 

4. Where the defence, in an indictment for injury to stock, was that the stock 

law prevailed where the offence was committed, and the prosecutor did 

not keep his stock up, which trespassed on the crops of the defendant 

It was held, no defence, and on the defendant’s own evidence he was 

guilty. /bid. 


INSANITY: 

1. Where, upon his arraignment, it is suggested that a prisoner is insane, and 
not capable of conducting his defence, the proper manner of procedure 
is to submit an issue to the jury, in order to ascertain this fact, and while 
there are precedents for submitting the issue as to guilt at the same time, 
the practice is disapproved. State v. Haywood, 347, 

2. Where a new trial was asked on the ground that one of the jurors who sat 
on the trial of the case became insane very shortly after the verdict was 
rendered, and so might be supposed to have been insane while acting as 
a juror, the matter is entirely in the discretion of the trial Judge, in the 
absence of any finding of fact that the juror was insane while on the 
jury. State v. Rogers, 360. 


INSOLVENCY : 
1. Where an administrator had paid the entire personalty over to the next-of- 
kin, before paying all of the debts, and he and the sureties on bis admin- 
istration bond were insolvent, except one surety, who was a non-resident, 
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creditors can subject the land iv the hands of the heirs, before they have 
exhausted the non-resident surety, and it is immaterial] that such surety 
frequently returns to this State on visits. Lilly v. Wooley, 412. 


2. An essential element in the exercise of the extraordinary jurisdiction of 
appointing a receiver, is the danger of the entire loss of the property. 
So, a receiver will not be appointed to take possession of land and receive 
the rents and profits, unless the plaintiff has established an apparent 
right to the property and the insolvency of the defendant is alleged and 
proved. Bryan v. Moring, 694. 


INTEREST : 

1. As a general rule, when a trustee has not only neglected to invest the fund, 
but has applied it to his own purposes, as by using it in his business, he 
will be charged with the highest rate of interest allowed by law; but 
when a guardian makes regular returns for a number of years, for a part 
of which time he charges himself with the highest rate of interest, 
although he bas used the funds in his own business, be will not be 
charged with the bighest rate, but only with such rate as he might fairly 
be expected to have been able to make. Carr v. Askew, 194. 

. A guardian can only be charged with compound interest to the death of his 
ward, Jbid. 

3. If no place is agreed on for the performance of a contract, the lex loci con- 
tractus governs. If the place of performance is agreed on, the lex loci 
solutionis governs. Morris v. Hockaday, 286. 

. Where a bond was dated in North Carolina, but bad no specified place of 
payment ; It was held, that it was governed by the usury laws of this 
State, and it is immaterial that the pleadings admit that the bond was 
delivered in Virginia. Jbid. 

. If, in such case, it had appeared that the bond was given for goods pur- 
chased in Virginia, the rule would be different, did. 


. Quere, whether the contracting parties can agree on a rate of interest, legal 
where the contract is made, but illegal where it is to be performed. J bid, 


INVENTORY : 

1. The inventory returned by an executor or administrator into the Clerk’s 
office, is prima facie evidence of the solvency of the persons owing debts 
to the estate and described in such inventory, if nothing be said in said 
inventory to the contrary, against the executor or administrator return- 
ing it, and the sureties on his bond, but i seems such inventory is not evi- 
dence against an administrator de bonis non, aud his bond, Grant v. 
Reese, 720. 

2. Such inventory is not conclusive, and the defendants may show that the 
personal representative made errorsand mistakes in describing and noting 
the debts in the inventory. J bid. 


3. Where an administrator failed to file any inventory or annual accounts of 
his administration, and it appeared that he had been guilty of gross neg- 
ligence and want of care in his management of the estate, he is not enti- 
tled to commissions. J did. 
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1. In atrial by jury of issues arising in equitable matters, the rules of equity 
should be followed as far as possible. Ely v. Early, 1. 

2. Issues of fact, as distinguished from questions of fact, iu equitable as well 
as legal actions, must be tried by a jury ; but this does not authorize the 
jury in finding such issues on less evidence than a chancellor would find 
them. bid, 

3. Evidence of betterments placed upon the land by the tenant is not compe- 
tent, no issue in respect thereto having been made by the pleadings, ten- 
dered by the parties, or submitted by the Court. Morris v. 0’ Briant, 72. 

. Issues arise on the pleadings, and it is improper to submit any issue not 
raised by them. When immaterial issues are submitted, which tend to 
coufuse or obscure the real issue, it is ground for a new trial. Willis y, 
Branch, 142. 

If there is no evidence to support an issue, the Court should so charge the 
jury. Zbid. 

i. In an action for the specitic recovery of a chattel, it is proper to submit an 
issue ascertaining the value of the chattel at the time the plaintiff sold it 
to the defendant, Wilson v. Hughes, 182. 

7. Where an issue is submitted, to which no objection is made, the assent of 
both parties will be presumed. bid. 

Where issues are raised by the pleadings, it is the duty of the Court to 
eliminate and submit them to the jury, and when this is not done, this 
Court will refuse to take cognizance of the cause upon such imperfect 
record, unless the issues in no wise affect the errors assigned, Fisher vy. 
The Mining Co., 397. 

So, where no issues were eliminated and submitted, but the Court below 
held that upon the evidence the plaintiff was vot entitled to recover, and 
he took a non-suit and appealed, the failure to submit issues was not 
material, bid. 

. It is the duty of the Court to see that all material coutroverted matters con- 
tained in the pleadings, are eliminated and submitted to the jury in the 
form of issues. McDonald y. Carson, 497. 

The submission to the jury of an immaterial issue, wheu it cannot be seen 
how it prejudiced the appellant, is not assignable as error. Jbid. 

Where it appears from the record that the issues were not eliminated in 
writing and submitted to the jury, but simply, ‘that the jury found all 
issues in favor of the plaintiff,’’ a new trial will not be granted, unless 
objection was taken at the trial. Lamb v. Sloan, 534. 

When a Special Proceeding comes before the Clerk, it is bis duty to trans- 
fer the matter, if issues of fact are joined, to the civil issue docket, in 
order that the issues may be tried bya jury. Brittain v. Mull, 595. 

In such case, when the issues are tried, it is the duty of the Clerk to pro- 
ceed at once to act upon the case, without waiting for any order of the 
Judge. bid. 
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15. A new trial awarded by the Supreme Court, re-opens the controversy for the 


admission of any evidence that is itself competent, and which, if offered 
at the first trial, should have received, and this equally applies to cases 
when the facts are to be passed on by the Judge instead of a jury. Jones 
v. Swepson, 700. 


16. This rule does not apply to those cases, where of several issues, severable 


in their relations to each other, an error enters into one, which in no wise 
affects the others, when a new trial may be granted on that issue alone, 
nor does it apply where some essential issue in controversy, necessary to 
be determined before final judgment, has not been passed, when such 
issue may be eliminated and sent down for trial. Zdid. 


7. Where, upon his arraignment, it is suggested that a prisoner is insane, and 







INSURANCE—LIFE : 


not capable of conducting his defence, the proper manuer of procedure 
is to submit an issue to the jury, in order to ascertain this fact, and while 
tbere are precedents for submitting the issue as to guilt at the same time 
the practice is disapproved. State v. Haywood, S47. 





1. Where the by-law of an insurance company allowed the holder of a policy 


to designate the beneficiaries, by endorsing on the back of the policy the 
names of such beneficiaries, which endorsement was to be signed and 
witnessed ; Jt was held, that a designation could not be made by the 
insured by merely writing the names of the beneficiaries in the blank 
prepared on the policies for that purpose, but without signingit. Zlliott 
v. Whedbee, 115. 


2. Where a pulicy of insurance is payable to the personal representative of the 


deceased, his administrator may maintain an action for the money against 
some of the next-of-kin who have received it. Ibid. 


JOINDER OF CAUSES OF ACTION: 


1. Where the cause of action set out in the complaint, was several judgments 


rendered by a justice of the peace, each for a less sum than two hundred 
dollars, but aggregating more than that sum; Jt was held, (1) That the 
causes of action were properly joined ; and (2) That the Superior Court 
had jurisdiction. Moore v. Nowell, 265. 


2. Although it is more orderly to state each cause of action in a separate and 


distinct allegation, yet if it fully appear from the complaint what each 
demand is, the failure to do so is not ground of demurrer. Jbid. 


3, Where an action was brought against three judgment debtors and the 





adminvistratrix of a fourth, on the judgment, and the heirs-at-law of the 
deceased judgment debtor were made parties, and the prayer for judg- 
ment was that execution issue against the three defendants who were 
alive, and that the administratrix of the dead one proceed to sell his land 
to make assets ; /t was held, that the heirs were unnecessary parties, and 
that the plaintiff was not entitled to his prayer for judgment against the 
administratrix to sell the land, but that this was not ground of demurrer 
by one of the other defendants. bid. 
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JUDICIAL SALES: 
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. A judgment against an infant who has not been served with process, is not 
void, and will not be set aside to the prejudice of a bona fide purchaser, 
without notice. Hare v. Holloman, 14. 


Where a sale of land is made under a decree of Court, it canuot be collater- 
ally impeached in an independent action brought to recover the land. As 
long as the decretal order of sale and conveyance remain unmodified, the 
conveyance authorized by it must also stand, and such orders can only be 
impeached by a direct proceeding for that purpose. Swnner v. Sessoms, 
371. 

Where land was sold to make assets and the sale contirmed and title ordered 
to be made, and afterwards an action of ejectment was brought by one of 
the heirs, evidence in such action, that the land sold for an undervalue, 
is incompetent, the order confirming the sale being still in foree. Jbid. 

In such case the insufficiency in price would be cause for refusing to con- 
tirm the sale, but is no ground for anuulling the deed in an action brought 
to try the legal title. bid. 


. The fact that the purchaser ata sale of land to make assets, conveys the 
land to the administrator who made the sale, shortly thereafter, is very 
slight evidence, unless aided by other facts, to establisn collusion between 
such purchaser and the administrator. bid. 

Where the person making a sale of land, purchases himself directly, the 
sale is void. But if he purebases through an agent, who afterwards con- 
veys to him, the legal title passes, subject to the right of the parties inter- 
ested, to divest it by a proper proceediug. Jbid. 

Where the record shows that a guardian ad litem was appointed, but it does 
not appear aftirmatively that the infant was ever served, the defect must 
be taken advantage of in a direct proceeding to attack the judgment, 
and is not available in a collateral action. bid. 

3. The presence of a next friend or guardian ad litem to represent an infant, 

and his recognition by the Court, precludes inquiry as to his authority to 

act in a collateral proceeding. J bid. 

. A writ of Assistance is in the nature of an equitable habere Sacias possessionem, 

and only issues out of Courts of Equity, when land bas been sold under 

a decree, and the terre-tenant refuses to give possession to the purchaser. 

Knight v. Houghtalling, 408. 

. The writ is never granted except when the case is clear, and notice bas been 

given to the person in possession of the land, bid. 

. All that is required to obtain the writ, as against the parties and those 

claiming under them by conveyance made pendente lite, is to show a pre- 

sentation of the deed, and a demand for the possession, and a refusal. 

The demand for possession is in all cases necessary, but the presentation 

of the deed may be waived by the conduct of the person in possession. 

Ibid. 


. A purebaser at a judicial sale, bearsa certain relation to the action in which 
the sale is made, and he must enforce any rights he gets by such pur- 
chase by a motion in the pending action, aud his assignees and the heirs- 
at-law of such assignee must do the same. Long v. Jarratt, 443. 
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JUDGE’S CHARGE: 


. Where land is sold under a decree of Court, all parties to the decree are 
bound by it, and cannot attack it collaterally, unless it is void on its 
face. Burgess v. Kirby, 575. 


. A Court will only correct a mistake in a deed or other writing upon clear, 
strong and convincing proof, and in such case, it is error in the Judge to 
charge the jury that they can find the issue ona preponderance of evi- 
dence merely. Ely v. Early, 1. 

. The Judge is not required by the Act of 1796—The Code, $413—to charge 
the jury where the facts at issue are few and simple and no principle of 
law is involved, unless he is requested to do so; but in cases where the 
witnesses are numerous, or the testimony conflicting or complicated, and 
different principles of law are applicable to different aspects of the case, 
itis his duty to conform to the requirements of the statute. Holly v. 
Holly, 96. 


3. A new trial will not be granted, if the verdict is a proper one, although it 


may have been returned in obedience to an erroneous instruction from 
the Court. Roundtree vy. Britt, 104. 


. If there is no evidence to support an issue, the Court should so charge the 
jury. Willis v. Branch, 142. 

. Although the trial Judge lays down the law correctly in his charge, a new 
trial will be given, if the instructions are not applicable to the facts of 
the case, and not warranted by the evidence. Aing v. Wells, 344. 


. So, where the Judge charged the jury, that if the defendant had occupied 
certain land adversely, under known and visible boundaries, for twenty 
years, they should presume mesne conveyances to him from the grantee 
of the State and those claiming under him, and there was no evidence of 
such possession ; Jt was held, to be error. bid. 


. It is not error for the Court to limit its charge to the facts as presented by 


the evidence. The trial Judge is not called on to present the case to the 
jury in any aspect not presented by the pleadings or evidence. Burwell 
v. The Railroad, 451. 


. It is not necessary for the trial Judge to give the prayers for instructions to 


the jury in the very words of the prayer. It is suflicient if he gives their 
substance, when they are proper, and fairly explains the law to the jury, 
as applicable to the evidence. McDonald v. Carson, 497. 


. A prayer for instructions to the jury from the defendant that upon the 


whole evidence the plaintiff is not entitled to recover, is not proper under 
the present system of practice. Now the jury do not find for the one 
party or the other, as formerly, but respond to certain issues, and upon 
their finding on these issues the rights of the parties depend. Jdid. 


The third clause of $412, does not allow the appellant to assign error for the 
first time in this Court. It regards the instructions of the Judge as ex- 
cepted to, whether the exception is formally made at the trial or not. 
But such exceptions, if relied on by the appellant, must appear in the 
ease stated ; otherwise, he cannot avail bimself of them in this Court. 

Lytle v. Lytle, 522. 
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1. The rule is again stated, that exceptions must be specific, and directly point 
to the ruling alleged to be erroneous, or they will not be considered, 
unless they be to the Judge’s charge, when he undertakes to explain the 
law to the jury, and does so erroneously. Williams v, Johnston, 633. 


~ 
a 


2. Where no exceptions were taken to the charge in the Court below, and it 
does not appear that the trial Judge has made an error in the law as laid 
down to the jury, exceptions to the charge made for the first time in this 
Court, will not be considered. Ware vy. Nesbit, 664. 


3. Where the Judge admits evidence to which exception is made, and after- 
wards excludes it, and instructs the jury not to consider it, the exception 
to such evidence will not be considered in this Court. State vy. Gay, 814. 


14. Where his Honor charged the jury, that evidence had been offered to show 
that a witness had been for many years a man of unblemished life, (as had 
been offered as to a witness in the case), those years, if the jury believed 
the evidence, in which be bad trod the paths of truth and probity, should 
speak for him, but he further charged, that the jury were the sole judges 
of the facts, and they could believe or disbelieve any or all of the testi- 
mouy; Jt was held, not to be any expression of opinion, and free from 
error. Ibid. 


15. It is not error for the Judge to state to the jury a proposition which is univer- 
sally admitted, and so it is not error for him to say to them, that the testi- 
mouy of a witness who proved a good character, is entitled to more weight 
than the testimony of one who has been shown to be of bad character, 
1 bid. 

16. The Court is pot required to give special instruction, unless there is evi- 
dence on which to base them. State y. Hunter, 829. 

17. The Court charged the jury that it was the duty of the officer to use all 
legal means to safely keep the prisoner ; that failure to put hand-cuffs on 
him, was not per se negligence, but the jury must decide whether in this 
case, the failure to do so contributed to his escape, and whether the de- 
fendant had used due diligence iu guarding the prisoner without them ; 
Held, to be noerror. bid. 


18. The Court further charged, that ordinarily, the burden of proof is on the 
State to the end of the case, but that in an indictment for an escape, this 
was changed, and when the escape was proved or admitted, the burden 
is shifted to the defendant, to prove that there was no negligence on his 
part, and that he had used all legal means for his safe keeping ; Held, to 
to be noerror. hid. 


19. It is not error in the trial Judge to refuse an instruction not warranted by 
any view of the case, nor should he give a charge which involves a mere 
abstract proposition of law, not raised by any evidence in the case on 
trial. State v. Speaks, 865. 

20. Where the bill charged that the killing was done with a rock, and the Judge 
charged the jury that if the killing was done with a rock, or other missile, 
&ec.; Jt was held, not to be error, as it is immaterial whether the killing 

was done with the weapon charged in the bill, or with some other instru- 

ment of the same nature and character. bid. 
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21. The trial Judge bas the right in his charge to the jury, to explain to them 
the difference between positive and negative evidence, and an illustration 
which he gives to explain the difference, is not prejudicial to the pris- 
oner, when he tells the jury that it is merely given as an explanation, and 
that they must determine the fact, according to the weight they see fit to 
give to the evidence, State v. Gardner, 953. 


22. If the evidence, considered as a whole, will not, in a just and reasonable 
view of it, warrant the verdict, then there is no evidence sufficient to be 
left to the jury, and the Court should so declare. Stale v. Powell, 965. 


23. If the evidence only raises a conjecture or suspicion of a fact, such fact 
should not be left to the jury. bid. 


24. Where the Judge’s charge fully responds to all the prayers for instruction, 
so far as warranted by the evidence, it is free from error. State vy. Starnes, 
973. 


25. It is not error for the Court to charge the jury that an alibi is a good defense 
if proved to the satisfaction of the jury, and such a charge does not con- 
vey an intimation that the burden of proving it rests upon the prisoner. 
Ibid. 


26. It is not error for the Court to refuse a prayer for instructions, not warranted 
by any view of the evidence. State v. Gooch, 987. 


27. It is not error for the Court to refuse to charge the jury that when a pris- 
oner relies upon extenuating circumstances to reduce the grade of the 
offense from murder to manslaughter or excusable homicide, and cireum- 
stances come out from the States’ witnesses which tend to establish the 
defence, then it is the duty of the jury to consider all the evidence, and 
if they are not satisfied of the guilt of the prisoner beyond a reasonable 
doubt, they should acquit, bid. 


JUDGMENT : 
1. A defendant is entitled to judgment upon a counter-claim, if no reply or 
demurrer has been interposed, although it would have been refused if 
objection had been made iu apt form and time. Roundtree v. Britt, 104. 


iS] 


. Where an administrator recovers judgment upon his cause of action, and 
the defendant also upon his counter-claim, the former is entitled to an 
execution for the entire amount of his recovery ; but the execution on the 
defendant’s judgment will be stayed until it is ascertained what amount 
of the assets of the estate of the intestate is applicable thereto. Jhid. 


3. It is the docketing of the judgment, and not the issuing of the execution, 
which creates the lien under the present system. Williams v. Weaver, 134. 


4. The purpose of the summons is to bring the parties into Court ; the pur- 
’ pose of the pleadings is to give jurisdiction of the subject matter of liti- 
gation and of the parties in that connection. Jeoples v. Norwood, 167. 


5. These are generally necessary, but when the parties are voluntarily before 
the Court, and by agreement, consent, or confession, which are the same 
in substance, a judgment is rendered, such judgment is valid, although 
not granted according to the regular course of procedure. bid. 
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. In passing on the motion to vacate and set aside such judgment as irregu- 


lar, it is proper for the Court to enquire as to the facts and considerations 
which led to such judgment. bid. 


. The motion to set aside such judgment should be made within a reasonable 


time, and the irregularity to warrant the setting it aside should be in 
respect to some matter of substance prejudicing the party. Jbid, 


. When there was evidence that two of the plaintiffs had been paid by defend- 


ant before the judgment was rendered, and that the third had been paid 
since, it was proper to set the judgment aside as to the former, but not 
as to the latter. Jbid. 


. As to the latter, the proper course was to move to have satisfaction of the 


judgment entered on the record, which the Court could do on proof of 
payment. J bid. 

The Superior Court bas power to grant a judgment, by consent, in vacation. 
Coates v. Wilkes, 174. 


. The assignee of a judgment can maintain an action on it in his own name, 
£ 


Moore vy. Nowell, 265. 


While judgments are not treated as contracts for all purposes, they are so 
treated for the purpose of distinguishing them from causes of action 
arising ex delicto, and are not embraced in $177 of The Code, forbidding 
the assigument of things in action not arising out of contract, bid. 


. The prayer for judgment does not fix the plaintiff’s right, but the Court 


should grant such judgment as the allegations in the pleadings will war- 
rant. bid. 

Since the passage of the Act of 1885, ch, 359, a judgment is a lien on the 
homestead interest. (uaere, whether this Act affects causes of action 
accruing prior to its passage. Rankin v. Shaw, 405. 


. Where an administrator files a petition to sell the lands of his intestate to 


make assets, if the debts to be paid have not been reduced to judgment, 
the heir may plead that they are barred by the statute, but when the 
demand has been reduced to judgment against the administrator, the 
heir is bound by the judgment, unless he can show that it was obtained 
by collusion and fraud, and is barred by it from setting up any matter 
which might have been pleaded by the administrator as a bar in the suit 
against him. Speer v. James, 417. 


. Under the former practice, a purchaser at an execution sale on a dormant 


judgment, got a good title, when be was a stranger to the judgment. 
Ripley v. Arledge, 467. 


. In such case, the dormant judgment was only voidable, and the sherit? was 


bound to obey it, although it might be set aside at the instance of the 
defendant, before property had been purchased under it. Jbid. 


When an action has been heard upon its merits, and nothing remains to be 
done but to give judgment, unless one of the parties suggests good ground 
for delay, it is the duty of the Court to render a final judgment. Burgess 
v. Kirby, 575. 


. So, where in an action brought to recover land, after the verdict was ren- 


dered, the Court refused to sign judgment, and ordered the action to be 
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continued, in order that the plaintiff might move to have a judgment 
affecting the land, rendered by another Court, set aside ; /t was held, to 
be error. bid. 


20. In such case, the Court has the power, on application of the plaintiff, to 
continue the case for this purpose, but it cannot do so, against the wishes 
of both parties, of its own motion. bid. 


21. An execution issued on a dormant judgment is irregular, but not void, and 
a stranger, without notice, at a sale under such execution, gets a good 
title, but if the judgment creditor, or a stranger with notice purchases, 
he gets no title. Lytle v, Lytle, 683. 


22. Under the former practice, the only defence to a scire facias issued to revive 
a dormant judgment, was payment or satisfaction. J bid. 


23. Where an execution issues on a judgment which has been docketed more 
than ten years, or when the ten years expires after the issuing, but before 
the sale under the execution, it conveys no authority to make a sale of 
the land so as to preserve the judgment lien which had attached. bid. 


24. If an execution issues on a judgment more than ten years after the docket- 
ing, but whieh is not dormant, or to a county in which the judgment has 
never been docketed, a sale of both real and personal property under it is 
valid, but the lien only relates to the levy. bid. 


25. Where a judgment has become dormant, and is more than ten years old, no 
execution can issue on it, unless the creditor gives to the debtor an oppor- 
tunity to set up the statutory bar. bid. 


26. So, where a judgment was more than ten years old, and no execution had 
issued within three years, and the creditor issued a notice of a motion to 
issue execution, and the clerk made no order to that effect, but issued the 
execution ; /t was held, that a sale thereunder was void. Jbid. 


27. Where in au indictment, the defendant files no plea, no issue is joined, and 
the verdict is a nullity, and no judgment can be pronounced on it. State 
v. Cunningham, 824. 


28. Where an indictment charges an offence of which the Superior Court has 
jurisdiction, but the conviction is for a less offence, the Superior Court, 
having once obtained jurisdiction, can proceed to judgment for such less 
offence. State v. Johnson, 863. 


29. The Court has no power by its judgment, to direct that the defendant shall 
be hired out by the county authorities, but it can only authorize this to 
be done, under such rules and regulations as may be prescribed by the 
commissioners. J bid. 

30. When the defendant relies op the plea of former acquittal, the jury must 
find that there was a judgment which remains in force, and not reversed. 
Statev. Williams, 891. 

81. The appeal by a defendant, from the judgment of the Superior Court, to 
the Supreme Court, vacates the judgment of the former, whether it be 

imprisonment or a pecuniary fine. State v, Miller, 908. 
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JUDGMENT—IRREGULAR: 
1, 


11, 


A decree of foreclosure of mortgage made before all the heirs-at-law of the 
mortgagee, who had been declared ‘‘ necessary parties,’?’ were made par- 
ties of record, is irregular and will be set aside upon proper application. 
Hughes v. Hodgex, 56. 

Where under the former system, a petition to sell land for assets was filed 
in a Court having jurisdiction of the proceeding, and a guardian ad litem 
was appointed, but no service was made on the infants; Jt was held, 
that even if the judgment was irregular, it was not void, and could not 
be attacked collaterally. Hare v. Holloman, 14. 


. dt seems, that under the provisions of The Code, $387, decrees against infants 


who were not served witb process are binding, except where fraud enters 
into and vitiates them. bid. 


. The purpose of the summons is to bring the parties into Court; the pur- 


pose of the pleadings is to give jurisdiction of the subject matter of liti- 
gation and of the parties in that connection. Feoples v. Norwood, 167. 


. These are generally necessary, but when the parties are voluntarily before 


the Court, and by agreement, consent or confession, which are the same 
in substance, a judgment is rendered, such judgment is valid, although 
not granted according to the regular course of procedure. bid. 


. In passing on the motion to vacate and set aside such judgment as irregular, 


it is proper for the Court to inquire as to the facts and considerations 
which led to such judgment. Jbid. 


. The motion to set aside such judgment should be made within a reasonable 


time, and the irregularity to warrant the setting it aside should be in 
respect to some matter of substance prejudicing the party. ibid. 


. When there was evidence that two of the plaintiffs had been paid by de- 


fendant before the judgment was rendered, and that the third had been 
paid since, it was proper to set the judgment aside as to the former, but 
not as to the latter. bid. 


. As to the latter, the proper course was to move to have satisfaction of the 


judgment entered on the record, which the Ceurt could do on proof of 
payment. Jbid. 


. Where the record shows that a guardian ad litem was appointed, but it does 


not appear affirmatively that the infant was ever served, the defect must 
be taken advantage of by a direct proceeding to attack the judgment, 
and is not available in a collateral action. Swmnner vy. Sessoms, 371. 

The presence of a next friend or guardian ad litem to represent an infant, 
and his recoguition by tbe Court, precludes inquiry as to his authority 
to act, in a collateral proceeding, J bid. 


. Where it appears from the record that a person was a party to av action, 


when in fact be was not, the legal presumption that he was a party is con- 
clusive, until removed by a correction of the record itself, by a direct 
proceeding for that purpose. bid. 


. A judgment cannot be collaterally attacked for irregularity, except for 


such as renders it absolutely void. The proper remedy to correct an 
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irregularity, when it does not render the judgment void, is by a motion 
in the cause. Burgess v. Kirby, 575. 

14. Where it appears in the record that all the defendants were served, and it 
does not appear that any of them were infants, the judgment is, on its 
face, regular, and if any of the defendants wish to set up infancy, it 
must be done by a motion in the cause, to set the judgment aside for 
irregularity. J bid. 

15. Where land is sold under a decree of Court, all parties to the decree are 

bound by it, and cannot attack it collaterally, unless it is void on its face. 

Ibid. 


JUDGMENT—LIEN: 

1, Since the passage of the act of 1885, ch. 359, a judgment is a lien on the 

homestead interest. Qucare, whether this act affects causes of action 
accruing prior to its passage. Rankin v. Shaw, 405. 


2. Where an execution issues on a judgment which has been docketed more 
than ten years, or when the ten years expires after the issuing, but before 
the sale under the execution, it conveys no authority to make a sale of 
the land so as to preserve the judgment lien which had attached. Lytle 
v. Lytle, 683, 

3. If an execution issues on a judgment more than ten years after the docket- 
ing, but which is not dormant, or to a county in which the judgment has 
never been docketed, a sale of both real and personal property under it 
is valid, but the lien only relates to the levy. bid. 


JUDGMENT—VOID : 
1. A judgment rendered by a justice of the peace in an action in which he has 
no jurisdiction, is void. Noville v. Dew, 43. 


2. A judgment rendered before the adoption of the Code of Civil Procedure 
against infants who were not served with process, but who were repre- 
sented by a guardian ad litem, is valid and binding on the infant, unless 
it appears that no real defence was made for the infant, and that he has 
suffered thereby. Hare v. Holloman, 14. 


3. A judgment against an infant who has not been served with process is not 
void, and will not be set aside to the prejudice of a bona fide purchaser 
without notice. bid. 


4. It seems, that under the provisions of §387 of The Code, decrees against infants 
who were not served with process are binding, except where fraud enters 
into and vitiates them. bid. 


5. A judgment cannot be collaterally attacked for irregularity, except for such 
as renders it absolutely void. The proper remedy to correct an irregu- 
larity, when it does not render the judgment void, is by a motion in the 
cause. Burgess v. Kirby, 575. 

6, Where it appears in the record that aH the defendants were served, and it 

does not appear that any of them were infants, the judgment is, on its 

face, regular, and if any of the defendants wish to set up infancy, it must 
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be done by a motion in the cause, to set the judgment aside for irregu- - 
larity. bid. 

7. Where land is sold under a decree of Court, all parties to the decree are 
bound by it, and cannot attack it collaterally, unless it is void on its face. 
Ibid. 


JURISDICTION—JUSTICES OF THE PEACE: 

1. In actions ex contractu, justices of the peace have jurisdiction, when the 
sum demanded does not exceed two hundred dollars, but in actions ex 
delicto, their jurisdiction is limited to cases wherein the value of the prop- 
erty does not exceed fifty dollars. Noville v. Dew, 43. 

2. In actions before a justice of the peace, if on contract, the summons should 
state the amount demanded; if for a tort, it should state the amount of 
damages claimed; and if for the recovery of specific property, the value 
of the property; and such statement in the summons gives the justice 
prima facie jurisdiction. bid. 

3. Jt seems, that where a plaintiff in an action for a tort before a justice only 
demands damages to the amount of fifty dollars—and on the trial it is 
ascertained that his damages amount to more than that sum, he may remit 
the excess, and thus give jurisdiction to the justice. Jbdid. 

4. Where, iv an action of claim and delivery, it appears that the value of the 
property exceeds fifty dollars, it at once ousts the jurisdiction of the jus- 
tice, and the plaintiff cannot confer jurisdiction by a remitter. bid. 

5. A judgment rendered by a justice of the peace iv an action in which he has 
no jurisdiction, is void. Jbid. 

6. Where, in an action of claim and delivery begun before a justice, the jury 
found the value of the property to be over fifty dollars, but that the 
plaintiff was entitled to the possession ; Jt was held, that the justice had 
no jurisdiction and the action should be dismissed and the property 
restored to the defendant. Jbid. 


. Where a landlord brought an action before a justice of the peace to recover 
the sum of eighty dollars, alleged to be due upon a contract for rent, and 
ancillary thereto procured an order for the seizure and delivery to him of 
certain crops of greater value than fifty dollars; Held, the question of 
the jurisdiction of a justice of the peace is determined by the summons 
and complaint, especially the former. Morris v. O’ Briant, 72. 

8. The order for the seizure and delivery of the property was coram non judice, 
but did not oust the jurisdiction of the Court over the cause of action. 
Ibid. 

9. A justice of the peace has jurisdiction to try misdemeanors, arising from 
violations of the ordinances of cities and towns. State v. Wood, 855. 

10. A simple assault, in which no deadly weapon is used, and no serious bodily 
harm done to the prosecutor, is within the jurisdiction of a justice of the 
peace. State v. Johnson, 863. 

11. A justice of the peace has concurrent jurisdiction with the mayor of a city 

or town, of violations of town ordinances, which are made misdemeanors, 

and the punishment of which cannot exceed a fine of fifty doliars, or 

imprisonment for thirty days. State vy. Cainan, 880. 
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12. The jurisdiction conferred upon the Superior and Criminal Courts to hear 
and determine indictments for affrays committed within one mile of the 
place where and durivg the time such Courts are being held, (The Code, 
§$892,) is uot exclusive, but concurrent with that of the justices of the 
peace. State v. Bowers, 910. 









13. Where two Courts have concurrent jurisdiction of an offense, the judg- 
ment of that one which first acquires jurisdiction of the person is a 
good defeuse against a prosecution in the other Court for the same offense. 

1 bid. 












JURISDICTION—SU PERIOR COURT: 
1. The Superior Court, in term, has incidental jurisdiction to order the taking 

of an acconnt of the administration, where necessary for adjusting the 

rights of the parties to any action therein pending. Roundtree v. Britt, 104, 








2. An appeal does not take the case beyond the power of the Superior Courts, 
until it is perfected. Coates v, Wilkes, 174. 







3. It seems, that the Superior Courts have power to make an amendment to an 
interlocutory order in an ancillary proceeding, out ofterm. J bid. 



























4. By consent the Superior Court bas power to grant judgments in civil actions 
in vacation, J bid. 


5. It is the sum which is demanded in good faith which confers jurisdiction, 
and where the plaintiff’s demand consists of several distinct items, it is the 
aggregate which constitutes the sum demanded and confers jurisdiction. 
Moore v. Nowell, 265. 

6. Where the cause of action set out in the complaint, was several judgments 
rendered by a justice of the peace each for a less sum than two hundred 
dollars, but aggregating more than that sum; Jt was held, (1) That the 
sauses of action were properly joined ; and (2) That the Superior Court 

° had jurisdiction. bid. 


7. Where one tenant in common has been outed by his co-tenant, who brings 
an action of ejectment to recover the possession, the Superior Court has 
no jurisdiction to order a partition of the land. Leeper v. Neagle, 338. 


8. Where the Court has gotten jurisdiction over the parties and subject matter 
of an action, it will not permit a new and independent action to be brought 
to settle the same rights. The parties cannot by consent give the Court 
jurisdiction of such a new action, and when the facts appear, the Court 
should ex mero motu dismiss it. Long v. Jarratt, 443. 





= 


A purchaser at a judicial sale, bears a certain relation to the action in which 
the sale is made, and he must enforce any rights he gets by such pur- 
chase by a motion in the pending action, and his assignees and the heirs- 
at-law of such assignee must do the same. bid. 


_ 
> 


- The Superior Court has original jurisdiction of assaults and batteries: Ist, 
when a deadly weapon is used ; 2nd, when serious damage is done; 3rd, 
when the offeuse was committed six months before the indictment was 
found, and no justice of the peace has taken cognizance of the offense. 
State v. Cunningham, 824. 








— 


1 


13. 


14. 


16. 


17. 
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. When the indictment is found in the Superior Court within less than six 
months after the offence is committed, and verdict is rendered for a simple 
assault, the Court will proceed to judgment; but to give jurisdiction in 
such cases, the indictment must charge the offence to have been commit- 
ted with a deadly weapon, and must also set forth the character of the 
weapon, or must charge that serious damage was done, and set forth the 
nature and extent of the injury sustained. bid. 

. If these averments are not made, and defendant pleads not guilty, and the 
jury find that the offence was committed less than six months before the 
indictment was found, the indictment should be quashed ; but if this fact 
is not so found, the Court would have jurisdiction of the simple assault 
and could pronounce judgment. Jbid. 

A simple assault, in which no deadly weapon is used, and no serious bodily 
harm done to the prosecutor, is within the jurisdiction of a justice of the 
peace. State v. Johnston, 863. 

Where an indictment charges an offence of which the Superior Court has 
jurisdiction, but the conviction is for a less offence, the Superior Court, 
having once obtained jurisdiction, can proceed to judgment for such less 
offence. bid. 

. In convictions for simple assaults, where there is no intent to commit rape, 
and no deadly weapon used, and no serious bodily harm done, the pun- 
ishment is limited to a fine of 850, or imprisonment for thirty days. 
1 bid. 

The Court bas no power by its judgment, to direct that the defendant shall 
be hired out by the county authorities, but it can only authorize this to be 
done, under such rules and regulations as may be prescribed by the com- 
missioners. bid. 

So, where a defendant was indicted for an assault with an intent to commit 
rape, and agreed to a verdict for simple assault; Jt was held, that the 
Superior Court had jurisdiction to pass sentence, but that it could not 
imprison for twelve months, and order the county commissioners to hire 
the prisoner out. J did. 

. In such case, the prisoner is not entitled to a new trial, but only that the 

case be remanded, in order that a proper judgment may be passed. J bid. 

. The jurisdiction conferred upon the Superior and Criminal Courts to hear 
and determine indictments for affrays committed withiu one mile of the 
place where, and during the time, such Courts are being held, (The Code, 
§892,) is not exclusive, but concurrent with that of the justices of the 
peace. State v. Bowers, 910 


20. Where two Courts have concurrent jurisdiction of an offence, the judgment 


of that ove which first acquires jurisdiction of the person is a good defence 
against a prosecution in the other Court for the same offence. / bid. 


JURISDICTION—SUPREME COURT: 
1. This Court bas no power to review the findings of fact made by a referee in 


an action at law, but can only review errors of law in the admission of 
evidence, and erroneous conclusions of law from the facts as found. 
Grant v. Reese, 720. 
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2. Although the evidence be slight, yet if it is sufficient to reasonably was- 
rant the finding of the jury, the Supreme Court cannot review their find- 
ing. State v. Fanning, 940. 







3. The Supreme Court has no jurisdiction to grant new trials in criminal cases 
for newly discovered evidence. State v. Starnes, 973; State v. Gooch, 987, 














JURY : 
1. The action of a Court is in fieri during the term. So, where a tales juror 
was challenged for cause on the ground that he had a suit pending and 
at issue, and it appeared that a judgment bad been rendered in the suit 
to which he was a party at the same term, from which an appeal had 
been taken, but not perfected ; Zt was held, that the challenge was prop- 

erly allowed. Wilson v. Hughes, 182. 









2. The Court has the right, after the verdict is rendered, to propound questions 
to the jury for the purpose of ascertaining whether or not it should set 
aside the verdict. Ibid. 


3. The Clerk has no right to take the verdict of a jury in the absence of the 
Judge, unless expressly authorized by the Court todo so. Petty v. Rous- 
seau, 355. 


Where, without authority, the Clerk took a verdict in the absence of the 
Judge, which was irresponsive to the issues, the Judge has the power to 
order the jury to retire and find another verdict, they not having dis- 
persed, and there being no allegation that they have been tampered with. 
Ibid. 

. The non-payment of taxes for the year preceding the first Monday in Sep- 
tember, constitutes a qualification to act as a juror. State v. Haywood, 
847. 

. The objection to a grand juror, who acted in passing upon the indictment, 

based on such incapacity, taken in apt time and in proper manner, is fatal 

to the bill. Ibid. 


The regular way of making the objection, when the facts do not appear in 
the record, is by plea in abatement, and if it appears on the face of the 
record, by a motion to quash, but in this State the distinction has not 
been held to be important, and a motion to quash in either case is per- 
mitted. did. 


. This objection must be taken in apt time, or it will be waived, and apt time 
is before the prisoner has pleaded. So, where on his arraignment, it was 
suggested that the prisoner was then insane, and an issue as to his sanity 
at the time was submitted to a jury, who found the defendant insane and 
incapable of making his defence, which verdict was set aside, and the 
cause continued, and, at the next Term, motions to remove the cause to 
another county, and for a continuance, were made and refused, and then 
the motion to quash was made ; Jt was held, to be in apt time. bid. 
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9. In such case, it is not necessary for the prisoner to offer evidence of the dis- 
qualification, if the Judge holds that the motion is too late, and refuses 
it on that ground alone. bid. 





11. 


18. 
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. Where a new trial was asked on the ground that one of the jurors who sat 
on the trial of the case became insane very shortly after the verdict was 
rendered, and so might be supposed to have been insane while acting as 
a juror, the matter is entirely in the discretion of the trial Judge, in the 
absence of any finding of fact that the juror was insane while on the jury. 
State v. Rogers, 860. 

A challenge to the array can only be taken, when there is partiality or mis- 
conduct in the sheriff, or some irregularity in making out the list. State 
v. Speaks, 865. 


. Where the sheriff returned to a writ for a special venire that he had not 


summoned one of the jurors because be was dead, and that he had not 
summoned three others, because they could not be found ; Jt was held, no 
ground for a challenge to the array. J bid. 


. A juror summoned on a special venire is qualified to serve, if he be a free- 


holder. State v. Powell, 965. 


. If a juror summoned on a special venire fails to answer, but his name is put 


in the hat and drawn therefrom, and being again called, he fails to answer 
a second time, this does not entitle the defendant to an additional chal- 
lenge. Ibid. 


. It is no cause of challenge to a juror summoned on a special venire, that he 


has served as a juror within two years, and that he has a suit pending and 
at issue in the Court. State v. Starnes, 973. 


. The right to challenge jurors, is not a right to select such as the prisoner 


may desire, but it is only the right to take off objectionable jurors, and 
to have a fair jury to try the cause, State v. Gooch, 987. 


. The rule is, that although the Court improperly refuse to allow a challenge 


for cause, yet if the jury is completed before the prisoner has exhausted 
his peremptory challenges, such refusal cannot be assigned as error. Jbid. 


Where it appeared that the county commissioners had not revised the jury 
box at the last September meeting, and it also appeared that the jury 
boxes were not kept locked, and were kept in a place easily accessible to 
unauthorized persons; /t was held, no ground of challenge to the array. 
State v. Kinsley, 1021. 


. The fact that one person drawn on the special venive was dead, and that 


another had removed from the county, before the time when the commis- 
sioners should have revised the jury box, is no ground for a challenge to 
the array. bid. 


- Achallenge to the array, must be for some cause which affects the integrity 


and fairness of the entire panel, as partiality or unfairness in the person 
whose duty it was to select the panel. J did, 


21. Quere? Whethera juror who has a bond to make title to him for a tract of 


land, on which he has made a payment, but a portion of the purchase 
money is still due, is a freeholder, so as to be competent to serve on the 
jury as a special venire man. bid. 
A reasonable nymber of jurors of any particular panel may, in a capital 
felony, at the instance of the State, be required to stand aside, until all 
the other jurors of that pavel shall have been called ; but when all of the 
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23 
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others have been called, the prisoner has the right to have the jurors so 
stood aside, tendered to him, or challenged by the State, before another 
venire is summoned. bid. 

. The right to challenge jurors is for the purpose of obtaining a fair and 
impartial jury, and it was never intended by it to give either the prisoner 
or the State, the right to select certain men whom the party wishes to 
have asa juror. J bid. 

. So, where the Court allowed a challenge for cause to the State, to which the 
prisoner excepted, but a jury was obtained from the same panel, before 
the prisoner had exhausted his peremptory challenges; Jt was held, that 
the exception as to the cause of challenge, would not be passed on in this 
Court, as it would be presumed that a fair and impartial jury was obtained, 
for if it had not have been, the prisoner would have exercised his right to 
peremptorily challenge the objectionable juror. J bid. 

. If, in such case, the original panel had been exhausted, and the jury com- 
pleted from another, the prisoner would have been entitled to have the 
juror challenged by the State, tendered, and if the cause of challenge by 
the State had been insufficient, it would have been error, entitling him to 
a new trial. J bid. 

. The prisoner however, is not entitled at all events to have every juror on 
the panel, not challenged by the State, tendered, as this right is subject to 
proper exception, such as that a juror of the panel has died, or failed to 
appear, or has, for proper cause, been excused by the Court. J bid. 


TICES OF THE PEACE: 

. In actions ex contractu, justices of the peace have jurisdiction, when the sum 
demanded does not exceed two hundred dollars, but in actions ex delicto, 
their jurisdiction is limited to cases wherein the value of the property does 
not exceed fifty dollars. Noville v. Dew, 43. 


. In actions before a justice of the peace, if on contract, the summons should 


state the amount demanded ; if for a tort, it should state the amount of 
damages claimed ; and if for the recovery of specific property, the value 
of the property; and such statement in the summons gives the justice 
prima facie jurisdiction. Tbid. 

. It seems, that where a plaintiff in an action for tort before a justice only 
demands damages to the amount of fifty dollars—and on the trial it is 
ascertained that his damages amounted to more than that sum, he may 
remit the excess, and thus give jurisdiction to the justice. J bid. 


. Where in an action of claim and delivery, it appears that the value of the 


property exceeds fifty dollars, it at once ousts the jurisdiction of the jus- 
tice, and the plaintiff cannot confer jurisdiction by a remitter. J bid. 

. A judgment rendered by a justice of the peace iu an action in which he has 
no jurisdiction, is void. J bid. 

. Where in an action of claim and delivery begun before a justice, the jury 
found the value of the property to be over fifty dollars, but that the 
plaintiff was entitled to the possession ; Zt was held, that the justice had 
bo jurisdiction and the action should be dismissed and the property 
restored to the defenflant. J bid. 
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7. Where a landlord brought au action before a justice of the peace to recover 
the sum of eighty dollars, alleged to be dae upon a contract for rent, and 
aucillary thereto procured an order for the seizure and delivery to bim 
of certain crops of greater value than tifty dollars; Held, (1) the question 
of the jurisdiction of a justice of the peace is determined by the sum- 
mons and complaint, especially the former ; (2) the order for the seizure 
and delivery of the property was coram non judice, but did uot oust the 
jurisdiction of the Court over the cause of action. Vorriss v. O Briaut, 72. 


LANDLORD AND TENANT: 


1. The rule is well settled that one who obtains possession of land under a 
contract of lease must restore the possession to him who gave it before 
he will be permitted to deny the lessor’s title, unless be be evicted by 
due process of law or compelled to yield to a paramount title, and after- 
wards let into possession by a new and distinct title of a new landlord, 
and this bona fide. The rule extends to the assignees of the term. Jule 
v. Turner, 47. 

2. Where it appeared that the title to the land iv controversy was in N, who 
resided with the plaintiff, her son, by whom her business was mavaged ; 
that the defendant entered under a lease made with son, in which no 
reference was made to the mother, and the rents were paid to him; Held, 
that these facts created no presumption that the lease was made on behalf 
of the mother, and that they furnished some evidence that it was made 
in the name and for the bevefit of the plaintilf. J bid. 


3. Where the plaintiff leased a house from the defendant aud agreed to pay a 
certain sum as rent, and the defendant afterwards entered and tore out 
certain fixtures aud damaged the furniture, for which trespass the tenant 
brought suit; /¢ was held, that the alleged damage does not constitute a 
set-off against the amount claimed as rent. Willis v. Branch, 142. 


4. The measure of damages iv such case, would be the cost of returuing the 
fixtures so taken out, repairing the furniture injured, and such conse- 
quential damages as were the direct result of the trespass, such as the 
luss resulting from inability to use the house while the repairs were being 
made. / bid. 

5. Where a lessor injures the leased property, he is liable to the lessee for the 
trespass. J bid. 


LARCENY : 


1, There are no accessories before the fact iv larceny, for not only those who 
aid and abet, but all who advise, counsel or procure the act to be done, 
are principals, State vy. Fox, 928, 

2. If an indictment charges that A committed the theft, and B was present 
aiding and abetting, and the proof should be that B committed the theft 
and A was present aiding and abetting, it would be no variance, and a 
couviction would be sustained. bid. 
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LEASE: 


1. Where it appeared that the title to the land in controversy was in N, who 
resided with the plaintiff, her son, by whom her busivess was managed; 
that the defendant entered under a lease made with son, in which no 
reference was made to the mother, and the rents were paid to him ; Held, 
that these facts created no presumption that the lease was made on behalf 
of the mother, and that they furnished some evidence that it was made 
in the name and for the benetit of the plaintiff. Pate v. Turner, 47. 


2. Where the lessor injures the leased property, he is liable to the lessee for 
the trespass. Willis v. Branch, 142. 

8. A clause of a will was as follows: ‘‘I give and devise my Willow Branch 
farm and fishery * * * * to my nephew T. D. H., his heirs and 
assigns.” The testator before his death leased the fishery by articles inter 
partes to J. W, and J. M., for two years, with a right to the lessees to con- 
tinue the lease for five years, they agreeing to pay an annual rent of $500 
—the payments to be made Ist of June of each year. No separate bond 
was taken for the rent of each year; Held, that the rent which became 
due after the death of the testator followed the reversion to the devisee. 
Holly v. Holly, 670. 


LIEN : 
1. Since the passage of the Act of 1885, ch, 359, a judgment is a lien on the 
homestead interest. Quaere, whether this Act affects causes of action 
accruing prior to its passage. Jtankin v. Shaw, 405. 


2. Where ap execution issues on a judgment which has been docketed more 
than ten years, or when the ten years expires after the issuing but before 
the sale under the execution, it conveys no authority to make a sale of 
the land so as to preserve the judgment lien which had attached. Lytle 
v. Lytle, 683. 

8. If an execution issues on a judgment more than ten years after the docket- 

ing, but which is not dormant, or to a county in which the judgment has 

never been docketed, a sale of both real and personal estate under it is 
valid, but the lien ouly relates to the levy. bid. 


4. Where a judgment has become dormant, and is more than ten years old, no 
execution can issue on it, unless the creditor gives to the debtor an 
opportunity to set up the statutory bar. bid. 


5, So, where a judgment was more than ten years old, and no execution had 
issued within three years, and the creditor issued a notice of a motion to 
issue execution, and the clerk made vo order to that effect, but issued the 
execution ; /t was held, that a sale thereunder was void. Jbid. 


MANIFEST: 
Iv an action against a common carrier for injury to property while in transit, 
the bill of lading and manifest showing that the property was received by 

the defendant in good order, is prima facie evidence against the defend- 

ant, but it is not conclusive, and may be rebutted, Burwell v. The Rail- 

road, 451. 
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MANSLAUGHTER: 
(See MURDER). 


MARRIED WOMEN: 
(See COVERTURE). 


MARSHALLING : 


1. Where one creditor is secured by a lieu upon two funds, and another by a 
lien upov only one of them, the former will be compelled to exhaust the 
subject of his exclusive lien before he can resort to the other. Jupe v. 
Harris, 62. 

2. The equity to have the securities embraced iu a trust for the benetit of cred- 
itors of different classes, marshalled and appropriated in exoueration of 
the liens of the less preferred class is an equity against the debtor, and uot 
against the doubly secured creditor. Jbid. 


3. The right of the debtor to a homestead is superior to that of all creditors 
except so far as it may be impaired by the voluntary act of the claimant. 
Tbid. 


MASTER AND SERVANT: 


A railroad company is bound to exercise reasonable care in seeing that the 
machines it furnishes to its servauts are suitable and safe, and if it fails 
to do this, and ove of its servants is injured, without fault ou his part, the 
Railroad is liable. Warner v. The Railroad Co., 250. 


MISDEMEANOR: 


1, If a statute probibits a matter of public grievance or commands a matter of 
public convenience, all acts or omissions contrary to the prohibition or 
command, are misdemeamors, punishable by indictment—(if the statute 
prescribe no other method of proceeding)—notwithStanding no punish- 
ment is prescribed in the statute. State v. Bloodworth, 918 


2. The offence of removiug crops without paymeut, or giving notice of such 
removal, although it may have been committed secretly, or at night, is a 
simple misdemeanor, and cannot be punished by imprisonment in the 
penitentiary. The Code, §§1096, 1097. State v. Powell, 920. 


e 





MISTAKE: 


1. In an action to recover land, the Court may allow an amendment sv as to set 
up a mutual mistake in a deed. ly v. Early, 1. 


2. An action to recover the possession of land, and to correct a mutual mis- 
take in a deed for the same land executed by the plaintiff to the defend- 
ant, constitute but one cause of action, J bid. 


3. A court will only correct a mistake in a deed or other written instrument upon 
clear, strong and convincing proof, and it is error in the Court to charge 
the jury that the plaintiff is entitled to have the issue found in his favor 

upon a mere preponderance of evidence. J did. 
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4. In such cases, if the Court should be of opinion that in no reasonable view 
. of the evidence, is it sufficient to warrant a verdict establishing the mis- 
take, a verdict should be directed for the defendant. J bid. 







5 Where the part of the contract attempted to be proved by parol has been 
omitted by fraud, or by mutual mistake or accident, it may be used as a 
defence to an action on the contract, if proderly pleaded. Ray v. Black- 
well, 10. 


6. Where the maker of the deed is not interested in the correction, a mutual 
mistake need not be shown. Scott v. Queen, 462. 










7.-Courts of Equity do not correct mistakes in law, unless when other equita- 
ble elements, such as surprise, undue influence, imposition and the like 
intervene. Sandlin v. Ward, 490, 









MONUMENTS: 


1, Where it appears that there was a burying ground, on land belonging to the 
defendant, and that he caused his employes to plough it up, and displace 
the grave-stones: Jt was held, some evidence to go to the jury that the 

“defendant was guilty under the act. State v. Wilson, 1015. 































2. Where the owner of land consents, either expressly or by implication to the 
interment of dead bodies on his land, he has no right to afterwards remove 
the bodies, or to deface or pull down the grave-stones and monuments 
erected to perpetuate their memory. J bid. 


MORTGAGE : 


1. While an unregistered mortgage is not valid as to third parties, yet the lack 
; of registration cannot subject to sale under execution, property which 
would be exempt if there were no mortgage. Pute v. Harper, 323. 


2. A decree of foreclosure of a mortgage made before all the heirs-at-law of the 
mortgagor, who had been declared “‘ necessary parties,’? were made parties 
of record, is irregular and will be set aside upon proper application. 
Hughes v. Hodges, 54. 

3. The sale or mortgage of a@ crop to be planted, as well as one planted and in 
process of cultivation, is valid—provided the place where the crop is to be 
produced is designated with certainty sufficient to identify it. Jt seems, 
parol testimony is competent to fit the description to the property and 
show the agreement of the parties. Roundtree v. Britt, 104. 





4. A mortgage conveying ‘‘my entire crop of every description ” is too vague 
to pass any title to the property mentioned, J bid. 


5. Where a bond secured by a mortgage is given as a donatio causa mortis, the 
mortgage goes with the bond even without a formal transfer of the 
security. Aiffv. Weaver, 274. 

6. Under the terms of a contract to buy land, the vendee was to have the title 
conveyed to her upon the payment of a certain portion of the purchase 
money, at a future day, and then execute a mortgage to the vendor to 
secure the residue, the payment of which was still further deferred. 

Litigation arose as to the amount which had been paid upon the first 
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instalment, and the demand of the vendor was considerably reduced. /t 
was held, that the entire time of credit having expired, the vendor was 
entitled to a decree of sale, the Vendee not tendcring the balance of the 
amount ascertained to be due, Williams vy. Whiting, 481. 


7. Where a mortgagor sold a portion of the mortgaged land, and assigned the 
bonds given for the purchase money to the mortgagee, who bad actual 
notice of the transaction, and who afterwards acquired title to the land; 
It was held, that the mortgagee could not collect the bonds, and at the 
same time deny the power to the mortgagor to make the sale. arson v. 
Carr, 567. 

8. Where it is found by the jury that a mortgage executed by husband and 
wife, of the wife’s property, was obtained by duress practiced on the 

JSeme, it. is error to cancel the instrument entirely, but it should still be left 
operative as to the husband’s interest. Ware v. Nesbit, 664. 


9. Three mortgages were executed on the same property, and the money 
obtained from the third, was used to discharge the first pro tanto. When 
the third mortgage was executed, the first mortgagee coveranted with 
the third mortgagee, that the third mortgage should bave preference over 
the unpaid balance on the first; /¢ was held, that such covenant did not 
have the effect of subrogating the third mortgagee to the rights and _ pri- 
orities of the first, except as to the amount still due to the first mort- 
gagee. Bank v. Moore, 734. 


10. On a sale of the land, in such case, the proceeds must be applied—1st. To 
the payment of the amount remaining due on the first mortgage, the 
third mortgage being subrogated to his rights; 2nd. To the payment of 
the second mortgage; and 3rd. To the payment of the balance due on 
the third mortgage. Jbid. 


11. A person, holding possession of land for himself, in 1858, executed a mort- 
gage, and, in 1859, assigned his equity of redemption to the mortgagee, 
but continued in possession ; and the mortgagee sold and conveyed the 
land, in 1872, to a third party, who entered and held possession until 1878, 
when this suit was commenced ; Held, 1st, That the mortgagur became 
tenant at sufferance of the mortgagee, and his possessiou was the posses- 
sion of the mortgagor and his grantee ; 2nd, That, the defendant and 
those under whom he claims having had actual adverse possession, under 
known and visible metes and bounds of the land in controversy, with 
color of title, the action would have been barred, if it had been brought 
by the plaintiff’s grantor, or his heirs, and therefore this action, which 
was brought by the heirs of the grantee, was barred. Johnson vy. Prairie, 
773. 





MORTMAIN: 


1, At common law, in the absence of any provision iv the charter, a corpora- 
tion has the power to acquire and hold real estate in fee. The statutes 
of mortmain have never been adopted in this State. Mallett v. Simp- 
son, 37. 

2. Even if a corporation is forbidden by its charter to hold or take a title to 

real estate, a conveyance of land to it is not void. It is valid until 
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vacated by a direct proceeding by the sovereign, instituted for that pur- 
pose. TJ bid. 














MOTION : 
1. This Court will uot entertaiu any motion, unless reduced to writing. McCoy 

v. Lassiter, 131. 
2. When it is stated in the order, that a motion is heard “‘ as on affidavit,”’ the 
implication is, nothing else appearing, that all the parties consented to 
accept the facts as if stated under oath. Emery v. Hardee, 787. 












MOTION IN THE CAUSE: 


1. Where the Court bas gotten jurisdiction over the parties and subject mat- 
ter of an action, it will not permit a new and independent action to be 
brought to settle the same rights. The parties cannot by consent give the 
Court jurisdiction of such new action, and when the facts appear, the 
Court should ex meru motu dismiss it. Long v. Jarratt, 443. 
































2. A purchaser at a judicial sale bears a certain relation to the action in which 
the sale is made, and he must enforce any rights he gets by such pur- 
chase by a motion in the pending action, and bis assiguee and the heirs- 
at-law of such assignees must do the same. Jbdid. 


3. So where a purchaser at a sale to make land assets, assigned his bid, and his 
assignee paid the purchase money, but did not get a deed, and after his 
death bis administrator and beirs-at-law brought suit against the ad- 
ministrator who sold the land and the heirs-at-law of the intestate whose 
land was sold to have a deed executed; Jt was held, that the relief must 
be obtained by a motion in the original cause in which the land was sold, 
and the action should be dismissed, and this was so, although the objec- 
tion was not taken in the Court below. Jbid. 

4. Iv such case, the new action will not be treated as a motion in the original 

cause. did. 

. A judgment cannot be collaterally attacked for irregularity except for such 
as renders it absolutely void. The proper remedy to correct an irregularity, 
when it does not render the judgment void, is by a motion in the cause, 
Burgess v. Kirby, 575. 


uo 


6. Where it is sought to attack a judgment for fraud, if the action is not deter- 
mined, it must be done by a petition in the action, but if the action has 
been determined, it must be done by an independent action. J bid. 





~ 


. Where it appears in the record that all the defendants were served, and it 
does not appear that any of them were infants, the judgment is, on its 
face, regular, and if any of the defendants wish to set up infancy, it must 
be done by a motion in the cause, to set the judgment aside for irregu- 
larity. J bid. 


MURDER: 
1. Where a prisoner is accused of murder by poisoning with strychnia, it is 
competent to show that he bought some of this drug the previous year. 

State v. Cole, 958. 













10. 


11. 





12. 
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Where an assault was made at the same time upon two persons, one of 
whom was killed, it is competent for the survivor to testify to the charac- 
ter and nature of the wounds inflicted on him. State vy. Guuch, 987. 


. When the defence offered evidence to show that one of the prisoners did 


not have a knife on the day of the homicide, it is competent for the State 
to sbow that both prisoners were seen together shortly before the homi- 
cide, and that one of them did have a knife ; the homicide having been 
committed with such a weapon. J bid. 


. Evidence is competent to show that the prisoners had bad feeling against 


the deceased, on account of some disputed accounts. J bid, 


. Evidence is not competent on the part of the prisoners, to show that the 


deceased kept false accounts with otber persons. J did. 

In cases of homicide, the question is, did the prisoner bear malice towards 
the deceased, and evidence is incompetent to show that the deceased bore 
inalice towards the prisouer. / bid. 


. Evidence of the moral character of the deceased is irrelevant, uvless it is to 


show that he was a violeut man, and it is only competeut then, when the 
evidence of the homicide is wholly circumstantial, and the character of 
the transaction is in doubt; or when there is evidence tending to show 
that the killing was done in self-defeuce. J bid. 


. It is not error for the Court to refuse to charge the jury that when a pris- 


over relies upon extepuating circumstances to reduce the grade of the 
offense from murder to manslaughter or excusable homicide, and cireum- 
stances come out from the States’ witnesses which tend to establish the 
defence, then it is the duty of the jury to consider all the evidence, and 
if they are not satisfied of the guilt of the prisoner beyond a reasonable 
doubt, they should acquit. /bid. 


. Where two or more conspire to do av unlawful act, although the act be 


done by one, yet they are all equally principals. So, when two persons 
were engaged in pursuit of an unlawful act, the two having the same 
object in view, and in pursuit of that common purpose, ove of them 
takes life, under such circumstances as makes it murder in him, it amounts 
to murder in the other, also. IJ bid. 


If two persons seek another, and under the pretense of a fight, conspire to 
stab him, and in the fight he is killed, it is murder, no matter what the 
provocation may be, after the fight has commenced. / bid. 


If in a fight, one party uses an excess of violence, out of all proportian to 
the provocation, and kills the other, it is murder, although he had no 
intention to take life when the fight begun. J bid. 


If one enters into a contest, dangerously armed, and fights under an unfair 
advantage, although mutual blows pass, and he kills his antagonist, it is 
murder and vot manslaughter. J bid. 


As a general rule, evidence is not admissible to show that the deceased was 
a man of violeut temper, and a dangerous man, because the law protects 
the lives of violent men, as much so as those of a peaceable disposition, 
and evidence is also generally ineompetent to show that the deceased had 
threatened the life of the prisoner. State v. Henseley, 1021. 
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14. The exception to these rules, is: Ist. When it appears that the killing was 
done in self-defence. 2nd. If the evidence of the killing be wholly cir- 
cumstantial, and the character of the slaying is in doubt, and to make 

$ such evidence admissible in either case, it must appear that the prisoner 

knew of the violent character of the deceased, and of the fact that the 

threats had been made. J did. 


15, If the prisoner seek the deceased for the purpose of fighting with him, 
intending to kill him if he resists, and a tight ensues, and the prisoner 
slays the deceased, it is murder, although deceased puts the prisoner in 
danger of his life, during the fight. J bid. 

16, So, if A assaults B first, and upon that assault, B assaulted A so fiercely as 

to put A, the aggressor, in great peril of his life, and A kills B, this is 

murder, and A canuot set up that he slew B in self-defence. J bid. 































NAVIGABLE WATERS: 


1. Navigable waters, constituted as highways, are not ascertained here as ip 
England, by the extent of the ebb and flow of the tide, but for their 
capacity for floating boats used as instruments of commerce. Broadnaz vy, 
Baker, 675. 

2. Such waters do not lose their character as navigable, because interrupted by 
falls if they can be used for the purposes of commerce both above and 
below. Ibid. 


3. The public have the right to the use of navigable streams, which are used 
as highways, in passing up and down it, from one point to another. Jdid. 

























NEGLIGENCE : 

1. A railroad company is bound to exercise reasonable care in seeing that the 
machines it furnishes to its servants are suitable and safe, and if it fails 
to do this and one of its servants is injured, without fault on his part, the 
railroad is liable. Warner v. The Railroad, 250. 


2. If the railroad is negligent in this respect, it is charged in law with notice of 
the unfitness of the machine, and cannot take advantage of its own 
wrong, and set up as a defeuce to an action for such injury, that it did 
not have notice of the defect in its machine. bid. 


3. In an action against a railroad for negligently causing the death of plaintiff’s 
intestate, the complaint need not state that the defendant had notice of 
the defect in its machinery, which caused the death, nor that the intestate 
left next-of-kin. bid. 


4. It is no negligence for a railroad company to place freight, liable to be 
injured by water, on an open flat car, when the size of the box in which 
it is packed renders it impossible to put it in a box car, and precautions 
are taken to protect the property from the weather. Burwell v. The 
Railroad, 457° 


5. When the allegation of negligence is that the property was injured by water 
while in transit, evidence is admissible that no rain fell while the prop- 
erty was on the defendant’s road, and that the car on which it was being 
transported was not allowed to be stopped near any water tank. bid. 
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. The action for damages for an injury resulting in death, given by $4498 of 


The Code, must be brought within one year after the death of the injured 
person, or it will be barred. Taylor v. Cranberry Iron Co., 525. 


. The provision of this statute limitiug the time within which the action must 


be brought, is net a statute of limitations. The statute confers a right of 
action which did not exist before, and it must be strictly complied with. 
As there is no saving clause as to the time of bringing the action, no 
explanation as to why it was vot brought will aveil. J bid 


. Where the plaintiff's negligence coutributes to the injury of which he com- 


plains, and for which he secks to be compensated in damages, he cannot 
recover ; and the same rule applies when it is shown that both parties are 
in fault. igler v. The Railrvad Co., 604. 


. Where highways cross railways, the law requires a reasonable degree of 


care aud diligence in both the public and the corporation in the use of the 
crossing, and vegligence in the corporation will not excuse a traveller 
approaching the crossiug, from using that degree of care and circumspec- 
tion, necessary to secure his safety. bid. 


Where a traveller is approaching a railway crossing, with an unobstructed 
view of the track in both directions, it is his duty to look both ways, and 
if he attempts to cross in front of an advancing train, and receives injury, 
be cannot recover, and the failure of the euginemau to give the precau- 
tionary signal, when it does not contribute to the accident, does not 
impose a liability on the corporation. bid. 

Although a person injured by a railroad train, be in fault to some extent, 
yet be can recover, if the injury could not bave been avuided by ordinary 
care ou his part. J bid. 


2. Railroad corporations are not required to stop their trains, when a vehicle 


is seen by the engiveman appruoachiug a crossing iv order to allow it to 
pass the track iu front of the traiu. JZ bid. 

Negligence can be attributed to a railroad company only when it bas notice 
of the emergency iu time, by the use of ordinary diligence, the means 
being at hand, to avoid the accident. J bid. 

It is not contributory negligence per se, for a passenger to alight from a train 
which has almost come to a full stop, at aregular passenger depot. Nance 
v. The Railroad, 619. 


It is negligence in a railroad company, if its engineman suddenly and vio- 
lently move a passenger train, at a time and place where passengers may 
be expected to be getting on and off the train, and this is so, although the 
train has not come to a full stop, but is very slowly moving. J bid. 


. Where av employe is injured by the negligence of a fellow-servaut, the eom- 


mon master is not liable for the injury. irk v. The Railrvad, 625. 


. Aforeman, who directs the work of the other servants, is as much a servant 


as those whose work he superintends, and if the common master has a 
genera! supervision of the work, be is not liable for the foremau’s tegli- 
gence, although the injured servant is obliged to obey the foreman’s 
orders. J bid. 


Sl 
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. The term fellow-servant includes all who serve the same master, work under 
the same contracts, derive authority and compensation from the same 
source,-and are engaged in the same general business, although it may be 
in different grades and departments of it. J did. 








19. A person cannot be heard to say, that work which he has voluntarily agreed 
to do, is not within the scope of his employment. When he agrees to act 
with other employes, he becomes their fellow-servant, so far as to intro- 
duce between them the same rule of legal responsibility, and this rule 
applies to one who is voluntarily assisting the servants in their work. 

I bid. 


. So, where it appeared that a yard-master had the general management of 
making up, switching and receiving trains; J¢ was held, that a car-repairer 
was his fellow servant, and the company was not liable for an injury 
resulting from his negligence. / bid. 












































21. The existence of negligence, upun a given state of facts, is generally to be 
ascertained and declared by the Court, but cases may occur, where facts 
are so inseparably mixed in giving a complexion to the result, as to require 
submission to the jury. Sellars v. The Railroad, 654. 


22. Where there is a junction of two roads, one using the track of the defend- 
ant, and the defendant provided a switch at the juncture, which always 
kept its track open and in good condition; Jt was held, that the defendant 
was not required to Keep a watchman or guard at the switch. hid. 


23. While the highest degree of care is required of railroads, in providing 
against accidents which may be foreseen, they are not required to provide 
against such as no reasonable degree of foresight would suppose likely to 
happen. J bid. 


24. To render the defendant liable, the injury must be the natural and proba- 
ble consequence of the negligence, such as under the circumstances, 
ought to have been foreseen by the wrong-dver, as the natural conse- 
quence of his act. J bid. 


25. Where one railroad corporation allows another to use its track by running 
its own trains over the consenting company’s road, and thus exercising 
the franchise of the latter, such consenting company remains liable for 
the negligence of the servant of the other company, as much as it would 
be for that of its own. Jbid. 


26. This principle does not extend to cases where the cars of the other com- 
pany are not rightfully on the defendant’s road. J bid. 


27. Where the defendant rvad allowed another to use its track for a short dis- 
tance, in getting to a station, and some cars on the road became detached 
from a train, and run on the defendant’s road, in consequence of which 
an accident occurred, and the plaintiff ’s intestate was killed; Jt was held, 
that the defendaut was not negligent, and the action would notlie. J did. 





28. As a general rule, it is not necessary to prove negligence when one has law- 
ful custody of prisoners, for it is implied, unless occasioned by the act of 
God, or from irresistible adverse force. State v. Johnsun, 924. 
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NEGOTIABLE INSTRUMENT: 


, 1. If the endorsee of a negotiable instrument before its maturity knew, or if 

, such facts came to his knowledge, which, if inquired into, would have 
informed him of an equity of the maker, he takes the instrument cum 
onere, Hulbert v. Douglas, 122. 

. Where a negotiable note is secured by a mortgage, the fact that one-half the 
land has been released, is some evidence to charge a purchaser of the 
note before maturity with notice that there bas been a partial payment 
ou the note. bid. 


aw 


3. If anything appears to a party calculated to attract attention or stimulate 
inquiry, the person is affected with knowledge of all that the inquiry 
would have disclosed. bid. 


4. Where the payee of a note, on which there have been partial payments 
made, which are not entered on the note, endorses it to a third party, for 
its full face value, he is liable as endorser for the full face value of the 
note, Hulbert v. Douglas, 128. 


5. The equitable owner of bills, bonds and promissory notes can maintain ap 
actiou un them in his own name, so the assignee of an unindorsed bond 
or note may bring an action on it in bis own name, Aiff v. Weaver, 274. 
6. The possession af an unindorsed negotiable note, payable to bearer, raises 


the presumption that the person producing it ou the trial is the rightful 
owner thereof. J bad. 


. Bills, bonds and promissory notes and all other evidences of debt, although 
payable to order and not endorsed, may be given as dunationes causa mor- 
tis, aud the donee may sue on them in his own name. Jbdid. 


8. Where a bond secured by a mortgage is given as a donatio causa mortis, the 
mortgage goes with the bond even without a formal transfer of the 
security. J bid. 

9. In an action by an adminvistrator to recover certain bonds of his intestate, 
which the defendant alleged were given him as a donalio causa mortis, the 
defendant having possession of the bonds is not required to prove the gift 
by more than a preponderance of evideuce. bid. 


10. Where a bond was dated in North Carolina, but had no specitied place of 
payment ; /¢t was held, that it was governed by the usury laws of this State, 
and it is immaterial that the pleadings admit that the boud was delivered 
in Virginia. Morris v. Hockaday, 286. 

11. If, in such case, it had appeared that the bond was given for goods pur- 
chased in Virginia, the rule would be different. /bid. 


12. Quere, whether the contracting parties can agree on a rate of iuterest, legal 
where the contract is made, but illegal where it is to be performed. 
Ibid. 

13. The transferree of a negotiable instrument after maturity, takes its subject 
to all the defences to which it was exposed when held by the transferror. 
Griffin v. Hasty, 438. 

14. The possession of an unendorsed negotiable vote, raises a presumption of 

fact as between the holder and payor, that the holder is the owner. But 
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this presumption does not arise as between the holder and the payee, who 
has the legal title. Holly v. Holly, 670. > 







NEW ACTION: 

1. Where a sale of land is made under a decree of Court, it cannot be collat- 
erally impeached in an independent action brought to recover the land. 
As long as the decretal order of sale and conveyance remain unmodified, 
the conveyance authorized by it must also stand, and such orders can 
only be impeached by a direct proceeding for that purpose. Summer v, 
Sessoms, 371. ‘ 











2. Where the Court has gotten jurisdiction over the parties and subject matter 
of an action, it will not permit a new and independent action to be brought 
to settle the same rights. The parties cannot by consent give the Court 
jurisdiction of such vew action, and when the facts appear, the Court 
should ex mero motu dismiss it. Long v. Jarratt, 443. 































3. A purchaser at a judicial sale, bears a certain relation to the action in which 
the saie is made, and he must enforce any rights be gets by such pur 
chase by a motion in the pending action, and his assignees and the heirs- 
at-law of such assignee must do the same. [bdid. 


: 4. So, where a purchaser at a sale to make land assets, assigned bis bid, and 
his assignee paid the purchase money, but did not get a deed, and after 
his death, his administrator and beirs-at-law brought suit against the 
administrator who sold the land and the heirs-at-law of the intestate 
whose land was sold, to have a deed executed ; Jt was held, that the relief 
must be obtained by a motion in the original cause in which the land was 
sold, and the action should be dismissed, and this was so, although the 
objection was not taken in the Court below. J bid. 


5. In such case, the new action will not be treated as a motion in the original | 
cause. J bid. 


a 


. Where an agreement to submit a matter in controversy ip a pending action 
to arbitration, is not made a rule of Court, but in accordance witb an 
independent agreement made outside of the action, the failure of either 
party to abide by the award, furnishes a new cause of action for the 
recovery of damages at law, or for specific performance, in a proper case, 
in a Court of Equity. Metcalf vy. Guthrie, 447. 


. In either case, the remedy must be sought in a new action, and cannot be 
obtained by setting it up in a supplemental complaint in the action pend- 
ing. J bid. 

8. A cause of action which occurred after an action was instituted, cannot be 

interjected in the pending action by a supplemental complaint, although 

it relates to the subject matter of the pending action. J bid. 


-? 





9. Where it is sought to attack a judgment for fraud, if the action is not 
determined, it must be done by a petition in the action, but if the action 
has been determined, it must be done by an independent action Burgess 
v. Kirby. 575. ; 








. 
| 
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NEW PROMISE : 


1. An action cannot be maintained op a new promise to pay a debt secured by 
a bond, while the bond is still in force. ing v. Phillips, 555. 


2. Where an action is brought to enforce payment of a bond, and a new promise 
is relied on to rebut an alleged compromise and satisfaction, the com- 
plaint should declare on the bond, and the new promise be relied on to 
rebut the compromise. J bid. 


NEW TRIAL: 

1. A new trial will not be granted, if the verdict is a proper one, although it 
may have been returned in obedience to an erroneous instruction from 
the Court. Roundtree v. Britt, 104. 

. The submission to the jury of immaterial issues which tend to mislead or 
confuse, is ground for a new trial. Willis v. Branch, 142. 


aw 


3. The Court has the rigbt, after the verdict is rendered, to propound questions 
to the jury for the purpose of ascertaining whether or not it should set 
aside the verdict. Wilson v. Hughes, 182. 


4. Where it appears that the notes of the trial have been lost, and the Judge 
certifies that he cannot make up the case ou appeal without them, aud 
the parties cannot agree on a statemeut of the case, and it further appears 
that the appellant is in no default in perfecting his appeal, a new trial will 
be granted. Burton v. Green, 215. 


or 


. Although the trial Judge lays down the law correctly in bis charge, a new 
trial will be given, if the instructions are not applicable to the facts of 
the case, and not warranted by the evidence. King v. Wells, 344. 


6. Where it appears from the record that the issues were not eliminated in 
writing and submitted to the jury, but simply, ‘“‘ that the jury found all 
issues in favor of the plaintiff,’’ a uew trial will not be granted, uuless 
objection was taken at the trial. Lamb v. Sloan, 534. 


~ 


. A new trial awarded by the Supreme Court, re-opens the controversy for the 
admission of any evidence that is itself competent, and which, if offered 
at the first trial, should have been received, and this equally applies to 
cases when the facts are to be passed on by the Judge instead of a jury. 
Jones v. Swepson, 700. 

8. This rule does not apply to those cases, where of several issues, severable in 
their relations to each other, an error enters into one, which in no wise 
affects the others, when a new trial may be granted on that issue alone, 
nor does it apply where some essential issue in controversy, necessary to 
be determined before final judgment, has not been passed upon, when 
such issue may be eliminated and sent down for trial. Ibid. 


- 
= 


. Where a new trial was asked on the ground that one of the jurors who sat 
on the trial of the case became insane very shortly after the verdict was 
rendered, and so might be supposed to have been insane while acting as 
a juror, the matter is entirely in the discretion of the trial Judge, in the 
absence of any finding of fact that the juror was insane while on the jury. 

State v. Rogers, 860. 
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10. It is the duty of the trial Judge to watch the course of the argument to the 
jury, and to see that no injustice arising from it is done to either tbe pris- 
oner or the State, and nothing appearing to the contrary, he is presumed 
to have done so. J bid. 







11. Abuse of privilege iu the argument to the jury, is never ground for a new 
trial, except when it is gross, and probably injured the complaining party, 
and was not properly checked by the trial judge. bid. 








12. Where the conviction is proper, but the Supreme Court pronounces a wrong 
judgment, a new trial will not be ordered, but the case remanded, in order 
that a proper judgment may be pronounced. State v. Johnson, 863. 








13. The Supreme Court has no jurisdictiou to graut new trials in criminal cases 
for newly discovered evidence. State v. Starnes, 973; State v. Gooch, 981. 










NEXT-OF-KIN : 
1. In action by an administrator, under the statute, for damages for vegli- 
gently causing the death of his intestate, the complaiut need not allege 

that the intestate left next-of-kin. Warner v. 7'he Railroad, 250. 
2. There is a presumption that every intestate leaves next-of-kin, and the party 
who wishes to negative the presumption, must aver and prove it. Jbid. 

































3. In actions under the statute, for damages for negligently causing the death 
of the intestate, if there be no next-of-kiv who are entitled tothe recovery 
under the statute of distributions, the recovery goes to the University. 
1 bid. 


. Where the personal estate is insufficient, or when it consists of slaves, which 
after being delivered to the next-of-kin, were lust by the vis major of war, 
the land becomes liable for the debts, and payment may be enforced 
against any tract, leaviug those whose property may be taken, to obtain 
contribution from the other heirs or devisees, according to the respective 
value of the lands held by them. Lilly v. Wooley, 412. 


5. The rule which pfts the personal in front of the real estate in the payment 
of debts, bas reference to cases where both are in the jurisdiction of the 
Court. bid. 

6. Where the executor dies, the next-of-kin, in the order named in the statute, 
or his appointee, is entitled to administration with the will annexed, in 
preference to the highest creditor. Little v. Berry, 433. 


- 





NON-SUIT: 
1. A plaintiff may, in deference to an intimatiou from the Court that he can- 
not maintain his action, submit to a non-suit, and have the questions of 
law reviewed upon appeal. Hedrick v. Pratt, 101. 


2. Parties to an action may agree that, if a verdict—rendered in favor of a 
plaintiff, subject to the opinion of the Court upon a question of law 
reserved—is set aside, the plaintiff may submit to a judgment of non- 
suit, and, upon appeal, the question will be reviewable in the Supreme 
Court. Jbid. 
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3. If a verdict in favor of a plaintiff is set aside upon the ground that the Court 
holds a question of law reserved, with the defendant, the effect is to 
award a new trial, and the plaintiti—there being no agreement, or further 
intimation from the Court—cannot voluntarily take a non-suit and appeal. 
Ibid. 


NOTICE : 

1. If the endorsee of a negotiable instrument before its maturity knew, or if 
such facts came to his knowledge, which, if inquired into, would have 
informed him of an equity of the maker, he takes the instrument cum 
onere. Hurlbert v. Douglas, 122. 

. Where a negotiable note is secured by a mortgage, the fact that one-half the 
land has been released, is some evidence to charge a purchaser of the 
note before maturity with notice that there bas been a partial payment on 
the note. Jbid. 

3. If anything appears to a party calculated to attract attention or stimulate 

inquiry, the person is affected with knowledge of all that the inquiry 
would have disclosed. bid. 


wo 


4. Notice to an attorney of any matter relating to the business in which he is 
engaged for his client, is notice to the client. bid. 


5. Where an attorney sold a note to a person who was occasionally his client, 
and such attorney, acting for the purchaser, investigated the title to the 
land on which the note was secured by a mortgage, and was afterwards 
employed by the purchaser to bring suit on, and collect the note; Jt was 
held, to be some evidence that the attorney was acting for the purchaser 
in the sale of the note. Jbdid. 


6. Tf a railroad company is negligent in furnishing improper and unsafe ma- 
chines to its servants, it is charged in law with notice of such unfitness, 
and cannot take advantage of its own wrong, and set up as a defence, 
that it bad no notice of the defect. Warner v. The Railroad, 250, 


~ 


. It is unnecessary to formally allege notice of such defect in the complaint, 
when facts are stated from which the law will imply notice. J bid. 

8. A writ of Assistance is in the nature of an equitable habere facias possessionem, 
and only issues out of Courts of Equity, when land has been sold under 
a decree, and the ferre-tenant refuses to give possession to the purchaser. 
Knight v. Houghtalling, 408. 

. The writ is never granted except when thease is clear, and notice bas been 
given to the persor in possession of the land, bid. 


< 


10. Where a case has been heard in the Supreme Court, aud certified to the 
Court below to proceed with according to law, no notice is necessary of a 
motion for judgment in conformity with the certificate. There is no 
necessity for notice, when the case comes on for trial at a regular term of 
the Court. Williams v. Whiting, 481. 

11. In an action for damages under the statute for wilfully firing the defendant’s 
woods, by which the plaintiff’s woods were burnt, (The Code, §52 and 
$53), the setting fire to the woods without notice is the ground of the 
actior, and by a waiver of the notice the plaintiff will lose his cause of 
action under the statute. Lamb vy. Sloan, 534 
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12. The waiver of notice in such case does not affect the cause of action for the 
penalty prescribed in the statute, nor is it any defence in an indictment 
for the misdemeanor. Ibid. 







13. In actions for damages under the statute, the defendant cannot show that 
he used reasonable care in firing his woods, and reasonable diligence to 
prevent the fire from damaging adjoining woodlands. If he fails to give 
the statutory notice, and damage ensues, the cause of action is complete. 

Ibid. 


14. It is no defence to an action for damages under the statute for the defend- 
aut to show that the plaintiff has already recovered the penalty imposed 
by the statute, and that in addition thereto, that he had been indicted for 
the misdemeanor. J bid. 
15. Where the defendant in such case admits that he set fire to his woods with- 


out giving the statutory notice, nothing else appearing, the law presumes 
that he did it wilfully. J bid 








































NUISANCE: 


To make an act a nuisance it must be done in the presence and hearing, and 
to the annoyance of divers persons about the place where the act was 
done. State v. Cainan, 880. 


OBSTRUCTING HIGHWAY: 


1. A public square for the general public’s use, and as a means of access to the 
court- house and other public.buildings, is substantially a public highway, 
and is usually so described in an indictment charging its obstruction. 
State v. Long, 896. 


2. If not sufficiently described, in this indictment, as a highway, the objection 
is removed by the averment, that thereafter the citizens of the State 
‘*could not, nor can now, go, return, pass and repass as they ought and 
were accustomed to do, * * * to the great damage and common nui- 
sance.”’ Jbid. 


3, An easement in land may be presumed from long, continuous, and uninter- 
rupted enjoyment, and its abandonment and discontinuance may be 
presumed from non-user, and obstructions acquiesced in and submitted to, 
without resistance, for a period sufficient to raise such presumption. 
This applies to public as well as private easements. bid. 


4. It was, therefore, error to refuse to charge the jury, that if the defendant 
and those under whom he claimed, had possession of the land covered by 
his store, adversely, continuously, and openly for twenty years next priar 
to the finding of this bill, excluding the time between 21st May, 1861, and 
January, 1870, the defendant is not guilty. Jbid. 








5. It was not error to charge the jury, that the two years’ statute barring prose- 

cutions for misdemeanors, has no application to this case, because, if the 
putting of the house was an offence, it was a continuous nuisance and a 
violation of law. J bid. 
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OFFICERS : 
1. Officers of the Courts are not compelled to perform their duties, unless the 
fees prescribed by law are paid or tendered them, but they must demand 
them before laches can be imputed to litigants. West v. Reynolds, 333. 


2. Officers and public agents will not be held to the rigorous common-law rule 
of responsibility for the custody of convicts employed in labors outside 
of the penitentiary, actual negligence being the test of guilt. Siate v. 
Johnson, 924. 


3. As a general rule, it is vot necessary to prove negligence when one has law- 
ful custody of prisoners, for it is implied, unless occasioned by the act of 
God, or from irresistible adverse force. 4 bid. 


OFFICIAL BOND: 


1. Where a complaint alleges that a judgment debtor demanded bis personal 
pruperty exemptions in apt time, but that the sheriff failed and refused 
to allot it to him, and afterwards sold the property and applied the money 
to executions in his hands, it sutliciently alleges a breach of the bond, 
and a motion to dismiss, because the complaint does not state facts suf- 
ficient to constitute a cause of action, was properly refused. Scott y, 
Kenan, 296. 

2. The refusal of the sheriff to lay off the personal property exemption to a 
debtor ou whose chattels he has levied, is a breach of his official bond, 
and an action thereon lies in favor of such debtor. J bid. 


ORDINANCES OF CITIES AND TOWNS: 
1. A justice of the peace has jurisdiction to try misdemeavors arising from 
violatious of the ordinances of cities and towns. Slate vy. Wood, 355, 


2. An ordivance of a town which provides, that for certain offeuces, the offen- 
der shall pay vot more than fifty dollars or suffer imprisonment not to 
exceed one month, is void for vagueness and uncertainty. Stale v. Cren- 
shaw, S77. 

3. The charter of the town of Durham, (Private Acts 1874, chap. 110,) does 
not authorize the commissioners to prescribe imprisonmeut as a punish- 
ment for a violation of a town ordivance. It only authorizes imprisou- 
meut, if the party offending fails to pay the penalty incurred, when judg- 
ment therefor is obtained against bim. Jdid. 

4. Nor does the general statute iu relation to *‘ Towns and Cities,”’ authorize 
imprisonment for violation of such ordinance. It provides that the com- 

° missiovers of towns may enforce their by-laws aud regulatious, aud com- 
pel the performance of duties imposed, by suitable penalties, by which is 
meant pecuniary penalties, to be paid because of some default or viola- 
tion of law. Ibid. 

5. While it is made a misdemeanor to violate au ordinance of a town, these 
statutes imply a valid ordinance. It is no offence to violate or disregard 
a void ordinance. Jbid. 








82 
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. A justice of the peace has concurrent jurisdiction with the mayor of a city 
or town, of violations of town ordinances, which are made misdemeanors, 
aud the punishment of which canuot exceed a fine of fifty dollars, or im- 
prisoument for thirty days. Stale v. Cainan, 880. 







~ 


. It is not necessary, in indictments for violations of city ordinances, to set 
out the ordinance in the warrant. It is sufficient to refer to it by such 
indicia, as point it out with sufficient certainty. J did. 







8. A city ordinance punishing by a fine, loud and boisterous cursing and swear- 
ing in any street, house, or elsewhere in the city, creates a criminal 
offeuce, and one which it is in the power of the municipal corporation to 
create. J bid. 


. Iu an indictment under this ordinance, it is not necessary to set out the 
words used by the defendant. / bid. 





































10. Where a town ordinance provided that for certain disorderly conduct, the 
offender might be fined by the mayor not more than five dollars; Jt was 
held, that the ordinance was void, because the amount of the fine was 
not fixed and definite. State v. Cainan, 883. 


11. In such case, if the ordinance had imposed a five of a certain amount, with 
power in the mayor or other police justice, to remit «a portion thereof in 
his discretion, it would have been valid. bid. 


12. Av ordinance of a city or town, which makes an act which is punishable as 
a criminal offence under the general law of the State, an offence against 
the town, punishable by fine or imprisonment, is void. State v. Keith, 933. 


PAR DELICTUM: 


The rule that the Courts will never aid a party, when the contract is contra 
bonos mores, is only departed from, when oppression, imposition, hard- 
ship, undue influence, or great inequality of condition or age is shown. 
Sparks v. Sparks, 527. 


PARTIAL PAYMENTS: 


1. Where the payee of a note, on which there have been partial payments 
made, which are not entered on the note, endorses it to a third party for 
its full value, he is liable as endorser for the full face value of the note. 
Hulbert v. Douglas, 122. 

2. It requires the assent of both parties to make a contract. So, when a 
debtor pays a sum supposed by him to be the balance due on his bond, 
and the creditor refuses to give up the bond, but says that he will credit 
the amount paid, it does not amount to a compromise and satisfaction of 
the bond, although the debtor intends it as such. King v. Phillips, 555. 





3. Where an action is brought to enforce payment of a bond, and a new 
promise is relied on to rebut au alleged compromise and satisfaction, the 
complaint should declare on the bond, and the new promise be relied on 

to rebut the compromise. bid, 
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PARTIES: 
1. 


3. 


4. 


or 


An objection that, one who has been permitted to become a party plaintiff 
upon filing a prosecution bond, has not complied with the condition, 
comes too late after the amendment has been made and supplemental 
complaint filed. The execution of such bond is av incidental and not an 
essential condition of the order. Hughes v. Hodges, 56. 


. A supplemental complaint, or answer, is required from new parties only 


when the previous record of tbe cause does not show how they are con- 
nected with the controversy or interested in its result; but where the 
death of the original party and the relationship of the new parties to bim 
are ascertained, there seems to be no necessity for supplemental plead- 
ings. Ibid. 


Where a policy of insurance is payable to the personal representative of the 
deceased, bis administrator may maintain an action for the mouey, against 
some of the next of kin, who have received it. Ziliott v. Whedbee, 115. 


Where au action was brought against three judgment debtors and the 
adminvistratrix of a fourth, on the judgment, and the heirs-at law of the 
deceased judgment debtor were made parties, and the prayer for judg- 
meut was that execution issue against the three defendants who were 
alive, and that the administratrix of the dead one proceed to sell his land 
to make assets; Jt was held, that the heirs were unnecessary parties, and 
that the plaintiff was not entitled to his prayer for judgment against the 
administratrix to sell the land, but this was not ground of demurrer by 
ove of the other defendants. Moore vy. Nowell, 265. 


. The assiguee of a judgment can sue on it in his own name. / bid. 


6. The equitable owner of bills, bonds and promissory notes can maintain an 


10, 


11. 





action on them in his own name, so the assignee of an unindorsed bond 
or note may bring an action on it in his own name. Aiff v. Weaver, 274. 


. Bills, bonds aud promissory notes and all other evidences of debt, although 


payable to order and not endorsed, may be given as donationes causu 
mortixs, and the donee may sue on them in his own name. bid. 


. Any claim or demand can be transferred, aid the assignee maintain an 


action on it in his own name, except when it is to recover damages for 
a personal injury, or for breach of promise of marriage, or when it is 
founded on a grant made void by statute, or when the transfer is forbid- 
den by statute, or when it would cuntravene public policy. Petty v. 
Rousseau, 355. 


. The share of au infant in an estate in the hands of bis guardian is capable 


to being assigned, and when so assigned, the assignee and not the infant 
is the proper relator in an action on the guardian bond. Jbid. 


Where it appears from the record that a person was a party to av action, 
when in fact he was not, the legal presumption that he was a party is 
conclusive, until removed by a correction of the record itself, by a direct 
proceeding for that purpose. Summer v. Sessoms, 371. 

A special proceeding to settle au estate is equitable in its character, and the 
Court having geveral jurisdiction of the parties and subject matter, may 

make the next of kin and heirs-at-law parties, and compel the former to 





account for the personal property received by them first, and then, if 
necessary, may order the real property to be sold to make assets to pay 
debts; or if the heir has scld the land and has the proceeds, the Court 
may compel an appropriation of the same, if it shall appear that the land 
was liable. Worden v. MeKennon, 378. 

. Under the former system, where legal and equitable rights were adminuis- 
tered in separate tribunals, a Court of Equity could not confer upon a 
receiver appointed by it a capacity to sue in his own name not recognized 
ina Court of Law, but this is changed since the adoption of the Code sys- 
tem, which authorizes the party in interest to sue in hisown name. Gray 
v. Lewis, 392. 


3. A receiver appointed upon the dissolution of a corporation, or a trustee 


charged with the collection of its assets, can bring suit in his own name 
against a debtor of the corporation, or he can bring such suit in the name 
of the corporation. bid. 

. In order to support the defence of another action pending, the two actions 
must be between the same parties. So, where the defendant in one suit 
is the plaintiff in another, in both of which actions the title to the same 
trade-mark is brought in question, the plea of another action pending 
will not avail him in an action by the assignee of the defendant in the 
tirst suit in regard to the title of the same trade-mark. Blackwell & Co. 
v. McElwee, 425, 

. Where pending a reference, the defendant moved before the referee to 
make new parties, which motion the referee certified to the Superior Court 
for its action, where the motion was allowed, and the plaintiff appealed, 
the appeal was dismissed. White v. Utley, 511. 


. [Under the present system, the equitable owner of a note or bond must sue 
for it in his own name, Zgerton vy. Carr, 648. 


. Where an action on av administration bond was brought iv the name of the 
administrator de bonis non, and not in that of the State on his relation, an 
amendmeut making the proper plaintiff will be allowed in the Supreme 
Court, without terms, where the objection was not taken below, and was 
made for the first time in this Court. Grant v. Rogers, 755. 

s. Such amendments will not be allowed when they would destroy a just legal 
ground for the appeal, which existed when it was taken, such as the iutro- 
duction of a party plaintiff who could maiutain the action, while the party 
to the record when the appeal was taken could not do so, and objection 
was made for the cause. bid. 

. It was a rule of the common law, which is in force in this State, that a con- 
veyance of land, held adversely to the grantor, was void, as to the persou 
so holding adverse possession and those claiming under him, but was valid 
and passes the title as to all the rest of the world. Jvhuson v. Prairie, 773. 
. This is altered by The Code, $177, to the extent of allowing the grantee 
to sue in his own name, provided he, or any grantor or any other person 
through whom he may derive title, might maintaiu such action, notwith- 
standing such conveyance was void, by reason of such actual adverse 
possession, when it was made. Jbid. 
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PARTITION : 


Where one tenant in common has been ousted by his co-tenant, who brings an 
action of ejectment to recover the possession, the Superior Court has no 
jurisdiction to order a partition of the land. Leeper v. Neagle, 338. 


PARTNERSHIP: 


1. Where a complaint alleges that a judgment debtor demanded his personal 
property exemption in apt time, but that the sheriff failed and refused to 
allot it to him, and afterwards sold the property aud applied the money to 
executions in his hands, it sufficiently alleges u breach of the bond, anda 
motion to dismiss, because the complaint does uot state facts suilicient to 
constitute a cause of action, was properly refused. Scoti v. Kenan, 296. 


2. One partner, with the assent of the other, is entitled to have a personal 
property exemption allotted to him out of the partnership property before 
the partnership debts are paid, and it is immaterial that he bas individual 
property suflicient to make up the exemption. J bid. 


3. Each partner has a right, for his own exoneration, to have the partuership 
property applied to the payment of the joint debts, but the partnership 
creditors have no such equity: J bid. 


4. The refusai of the sheriff to lay off the personal property exemption to a 
debtor on whose chattels he bas levied, is a breach of his official bond, 
and an action thereon lies in favor of such debtor. /bid. 


5. After the dissolution of a firm by the death of one of the partners, it is the 
duty of the surviving partuer to settle up the joint estate in the manner 
most conducive to the interests of all persons iuterested., Calvert vy. Mil- 
ler, 600. 





6. While a surviving partner cannot enter into contracts, or create liabilities 
which will bind the estate of his deceased partner, yet he is not bound to 
sacrifice the interest of the firm, and if he contracts debts, bona fide for 
the interest of the common property, he may pay them out of the com- 
mon fund. Jbdid. 


o, Where on the death of a partner the partnership had a large amount of 
untinished work and raw material on band, which could only have been 
disposed of at a sacrifice ; /t was held, that creditors advancing means to the 
survivor, in good faith, to enable him to finish the work, and use up the 
raw material, are entitled to payment out of the partnership assets. J bid. 


a) 
2 


PEACE WARRANT: 
1. No appeal lies from the order of a justice of the peace, requiring the 
defendant in a peace warrant to enter into a recognizance to keep the 
peace. State v. Walker, 857. 
2. In such case, upon appeal to the Superior Court, that Court bas no power 
to discharge the defendant, but should dismiss the appeal. J did. 


PENALTY : 


1. A Court of Equity will never enforce a penalty, although it be imposed by 
a statute, and a party who seeks relief in a Court of Equity in a case for 
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which the statute has provided a penalty, must seek only bis actual dam- 
age. Broadnazx v. Baker, 675. 






2. Where the plaiutiff granted a ferry franchise from two points, opposite each 
other, on a large stream ; Jt was held, that he could not enjoin and recover 
damages from a party who used the stream as a highway in conveying 

freight from points up the river, although one of these points was within 

the statutory distance of five miles. did. 


















PENDANCY OF ANOTHER ACTION: 


In order to support the defence of another action pending, the two actions 
must be between the same parties. So, where the defendant in one suit 
is the plaintiff in another, in both of which actions the title to the same 
trade-mark is brought in question, the plea of another action pending 
will not avail him iv an action by the assignee of the defendant in the 
first suit in regard to the title of the same trade-mark. Blackwell & Co. 
v. McElwee, 425. 






























PENITENTIARY : 


1. Only felonies where no specitic punishment is prescribed, and offences that 
are infamous, or dove in secrecy and malice, or with deceit and intent to 
defraud, cau be punished by imprisonment in the penitentiary. State 
v. Powell, 920. 


2. The offeuce of removing crops,ewithout payment, or giving uotice of such 
removal, although it muy have been committed secretly, or at night, is a 
simple misdemeanor, aud canuot be punished by imprisonment in the 
penitentiary. The Code, $§1096, 1097. J bid. 

3. A person employed as a guard, in the management of convicts, is criminally 
responsible for the escape of prisoners confided to his care. State v. 
Johnson, 92A. 


4, Officers and public agents will not be held to the rigorous common-law rule 
of responsibility for the custody of convicts employed in labors outside 
of the penitentiary, actual negligence beiug the test of guilt. J bid. 


PERSONAL PROPERTY EXEMPTION: 


1, A debtor is entitled to have his personal property exemption ascertained up 
to and immediately before the sale. Pate v. Harper, 23. 


. After an execution has been returned with the allotment of the personal 
property exemption, it becomes an estoppel, but as long as the process 
remains in the officer’s hands, such allotment is in fieri, and may be cor- 
rected. J bid. 






w 













3. If property belonging to the judgment debtor has been omitted by the 
appraisers, they have the power to correct the allotment. bid. 






4. While an unregistered mortgage is not valid as to third parties, yet the lack 
of registration cannot subject to sale under execution, property which q 
would be exempt if there were no mortgages, bid. 







5. Where a complaint alleges that a judgment debtor demanded his personal 
property exemptions in apt time, but that the sheriff failed and refused 
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to allot it to him, and afterwards sold the property and applied the money 
to executions in bis hands, it sufticiently alleges a breach of the bond, 
and a motion to dismiss, because the complaint does vot state facts suffi- 
cient to constitute a cause of action, was properly refused. Scott vy. 
Kenan, 296. 


6. Ove partner with the assent of the other, is entitled to have a personal 
property exemption allotted to him out of the partnership property before 
the partuvership debts are paid, and it is immaterial that he has individual 
property sufficient to make up the exemption. did. 


7. Each partner has a right, for his own exoneration, to have the partnership 
property applied to the payment of the joint debts, but the partnership 
creditors have no such equity. J bid. 


8, The refusal of the sheriff to lay off the personal property exemption to a 
debtor on whose chattels he has levied, is a breach of his official bond, 
and an action thereon lies in favor of such debtor. J bid. 


PLEADINGS : 


1. The Court cannot, except by consent, allow an ameudment which changes 
the pleadings so as to make it substantially a new action, but an amend- 
ment which only adds to the original cause of action is not of this nature, 
and may be allowed. Ely v. Early, 1. 


2. In an action to recover land, the Court may allow an amendment so as to set 
up a mistake in a deed. Jbid. 


3. Where, in an action to recover land, the Court allowed the plaintiff to 
amend, so as to set up a mutual mistake in a deed, the statute only runs 
against the relief demanded by the amended complaint to the time when 
the action was commenced. bid. 


4. Au objection that, one who has been permitted to become a party plaintiff 
upon filing a prosecution bond, has not complied with the condition, 
comes too late after the amendment has been made and supplemental 
complaint filed. The execution of such bond is an incidental and not an 
essential cordition of the order. Hughes v. Hodges, 56. 


5. A supplemental complaint, or answer, is required from new parties only 
when the previous record of the cause does not show how they are con- 
nected with the controversy or interested in its result; but where the 
death of the original party and the relationship of the new parties to him 
are ascertained, there seems to be no necessity for supplemental plead- 
ings. bid. 

6, Evidence of betterments placed upon the land by the tenant is not compe- 
tent, no issue in respect thereto having been made by the pleadings, ten- 
| dered by the parties, or submitted by the Court. Morris v, O’ Briant, 72. 





7. Under the Code practice, co-defendants cannot set up demands and ask 
relief against each other, unless their disputes arise out of the subject of the 
action as set out in the complaint, and bave such relation to the plaintiff's 
claim that their adjustment is necessary to a final determination of the 
cause. Hulbert v. Douglas, 122. 
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8. The plaintiff must allege his cause of action in his complaint, and he can- 
not recover on a cause of action set up in the pleadings of his adversary, 
Willis v. Branch, 142. 

9. In some cases a defective statement of a cause of action may be aided by 
the answer. J bid. 

10. Where the cause of action set out in the complaint, was that the defendant 

had torn out certain gas fixtures and damaged certain furniture, and so 

deprived the plaintiff of the use of a certain house, the plaintiff cannot 
abandon these causes of action and recover for a breach of the terms 
of the lease for the house. J bid. 


11, A variance arises where the proofs do not sustain the cause of action alleged 
in the complaint. If it is immaterial, it will be disregarded ; if material 
and misleading, the Court may, iu its discretion, allow an amendment, 
upon just terms; but where the evidence relates to a cause of action 
entirely different from that stated in the complaint, it is not a case of 
variance at all, and it was never intended by the Code, to allow a plaintiff 
to prove a cause of action which he has not alleged. bid. . 


12. Pleadings should clearly and plainly allege the cause of action or defence, 
and where they fail to do so the Court may, ex mero motu, direct them to 
be reformed. Turner vy. Cuthrell, 239. 


13. Statements aud admissions in the pleadings may be used as evidence against 
the party pleading them, but they must be introduced as evidence at the 
proper time, so as to give the party against whom they are used an oppor- 
tunity to reply to and explain them. Slate v. Nimocks, 248. 

14. The whole record is not in evidence. So much of the pleadings ought to 
be read to the jury, as may be necessary to explain and present the issues. 
I bid. 


15. So, where an amended answer had been filed, upon which alone the issues 
were raised, it was error to allow the plaintiff’s counsel to read and com- 
ment to the jury on the original answer, which had not been introduced 
in evidence. bid. 

16. Where iu an action for damages for an injury caused by furnishing a serv- 
ant with defective machinery, the complaint alleges that the defendant 
carelessly and uegligently furnished a defective machine, in the furnish- 
ing of which the law holds the defendant to care and diligence, the legal 
implication is, that the defendant knew, or by reasonable diligence might 
have kuown, of the defect. Warner v. The Hailroad, 250. 


17. 1t is unnecessary to formally allege notice of such defect in the complaint, 
when facts are stated from which the law will imply notice. bid. 


18. A defective statement of a cause of action is aided if the defendant answer 
to the merit, and go to trial before pointing out the defect. J bid. 


19. It is sufticieut if the complaint states facts sufficient to show that a legal 
wrong has been done by the defendants, for which the law will afford 
redress. McElwee v. Blackwell, 261. 

20. In au action for slander of title to a trade-mark, where the injury com- 

plained of is not so much the defamatory words, but was occasioned by 

positive acts and threats, by which the customers of the plaintiff were 
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deterred from trading with him; Jt was held, error to non-suit the plain- 
tiff, because the complaiut did not set out the actionable words. J bid, 


21. The answer under the preseut practice, in an application to vacate an 
injunction, is itself but an affidavit when verified, aud the plaintiff may 
introduce other affidavits to support the allegations in his complaint. 
Blackwell Co. v. McElwee, 425. 


Under the present practice, the answer is vot, as it was formerly when 
responsive to the bill, and fair and frank in its statements, conclusive on 
the subject of the dissolution of an injunction, but only has the effect of 
av affidavit. J did. 


23. A defendant is not bound to plead a set-off or counter-claim, but may make 
it the subject of an independent action. J bid. 


& 


24. In order to support the defence of another actiun pending, the two actions 
must be between the same parties. So, where the defendant in one suit 
is the plaintiff in another, in both of which actions the title to the same 
trade-mark is brought in question, the pleas of another action pending 
will not avail him iv ap action by the assignee of the defendaut in the 
first suit in regard to the title of the same trade-mark. / bid. 


25. Where, in an action of ejectmenut, the defendant sets up an equitable 
defence, the plaintiff may reply equitable matter in rebuttal, although 
not set up in the complaint, Hardin v. Ray, 456. 


26. It is the duty of the Court to see that all material controverted matters con- 
tained in the pleadings, are eliminated and submitted te the jury in the 
form of issues. McDonald v. Carson, 497. 

27. Where, in special proceedings, the pleadings are made up before the Clerk, 
and upon joinder of issues are certified to the Court in Term, the Judge 
has power to allow amendmeuts, or he may stay the trial and remand the 
papers to the Clerk, in order that he may consider a motion to amend. 
Loftin v. Rouse, 508. 

28. In such case, an order remanding the papers to the Clerk, in order that he 
may hear a motion to amend the pleadings, to the end that an account 
should be taken, is interlocutory and does not impair a substantial right, 
and cannot be appealed from. 7 bid. 


29. Although the allegations iv a complaiut are indefinite, yet if it contain facts 
sullicient to give the defendant such information as will enable him to 
intelligently make his defence, the complaint is not demurrable. If neces- 
sary, the Court will order the plaintiif to make the allegation more spe- 
cific. Nance v. The Railroad, 619. 


30. The evidence introduced by the plaintiff must conform to his proofs. So 
where iv bis complaint, the plaintiff alleged that he was seized of certain 
lands in fee, and the evidence showed that he was only entitled to a life 
estate, be is not entitled to recover, iv this state of the pleadings. Srit- 
tain v. Daniels, 781. 

31. Where the plaintiff ’s deed was for a life estate only in the locus in quo, with 

his brothers and sisters, some of whom died without issue, /t was held, 

that he could recover the entire tract, under an allegation in the complaint 
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that he was seized in fee; the interest which descended to him from his 
deceased brothers and sisters being sufficient to support the action. Jbid, 








POSSESSION : 

1. Where a wrongdoer’s possession of land is so limited in area as to afford 
a fair presumption that be mistook bis boundaries, and did not intend to 
set up a claim within the lines of the other party’s deed, it is a proper 
ground for presuming that the possession is not adverse. ing v. Wells, 
344. 
. So, where the line was a long one, running over a a wild, mountainous ridge, 
and the defendant had possession of less than a quarter of an acre, such 
possession was no evidence of an adverse possession of the entire lap- 
page, in the absence of avy evidence of a Knowledge by the adverse party 
of such possession. J bid. 


















3. When a party is put out of possession of land, or compelled to pay money, 
under a judgment which is afterwards reversed or set aside, the Court will 
restore the party to the possession of the land, and give him a remedy 
for the money thus paid. Lytle vy. Lytle, 522. 



































4. Where the plaintiff was in possession, and a suit for partition was progress- 
ing, and certain infant defendants, for a number of years after reaching 
majority, raised no objection to the possession, and made vo defence to 
the proceeding ; /t was held, that they would not be allowed to come in 
when nothing was wanting but a final decree, and open the case so as to 
set up defences attacking the plaintiff’s right of possession. Williams v. 
Williams, 732. 





5. No presumption of abandonment or of a grant, and no statute of limitation, 
runs against a railroad company by the adverse occupation of any of the 
land coudemned or otherwise obtained by them for the purposes of the 
road. R. &. Co. vy. McCaskiil, 746. 

6. It was a rule of the common law, which is in force in this State, that a convey- 
ance of land, held adversely to the grantor, was void, as to the person so 
holding adverse possession aud those claiming under him, but was valid 
aud passes the title as to all the rest of the world. Johnson vy. Prairie, 
773. 

. This is altered by The Code, $177, to the extent of allowing the grantee to 
sue in his own name, provided he, or apy grantor or any other person 
through whom he may derive title, might maintain such action, notwith- 
standing such couveyance was void, by reason of such actual adverse 
possession, when it was made. bid. 


~ 


8. A person, holding possession of land for himself, in 1858, executed a mort- 
gage, and, iv 1859, assigned his equity of redemption to the mortgagee, 
but coutinued in possession ; and the mortgagee sold and conveyed the 
land, in 1872, to a third party, who entered and beld possession until 1878, 
wheu this suit was commenced; Held, Ist, That the mortgagor became 
tenant at sufferance of the mortgagee, and his possession was the posses- 

sioy of the mortgagor aud his graulee ; 2nd, That, the defendant and 

those under whom he claims having had actual adverse possession, under i 
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known and visible metes and bounds of the land in controversy, with 
color of title, the action would have been barred, if it had been brought 
by the plaintiff ’s grantor, or his heirs, and therefore this action, which 
was brought by the heirs of the grantee, was barred. Jbid. 


9. Where one is in possession of land by virtue of a deed conveying a life 


estate, he is not estopped by such deed from setting up a title in fee by 
reason of twenty years’ possession, against one who is a stranger, and 
neither party nor privy to the grantor in the deed conveying the life 
estate. Brittain v. Daniel, 781. 


10. Where it appeared that the locus in quo had been in the actual) possession of 


parties under whom the plaintiff claimed, for sixty years prior to 1870, 
but it did not appear that the possession was continued after that time 
up to the time when the action was brought: /t was held, to be erroneous 
for his Honor to charge the jury that the law presumed a grant from 
twenty years’ adverse possession, and that they would be at liberty to 
presume the necessary couveyances to the plaintiff. did. 


11. Where the defendant used a spring on the locus in quo, and built a spring 


house thereon, which he used as his own; Jt was held, a sufficient pos- 
session to satisfy the allegation of wrongful possession by the defendant. 
T bid. 


PRESUMPTION : 


1, A break of two or three years iu the chain of possession for thirty years, 





necessary to show title out of the State, is immaterial. Mallett v. Simp- 
son, 37. 


. While the recognition of a subsisting indebtedness by the personal repre- 


sentative, and promise to pay the same, is not sufficient to revive a cause 
of action barred by a positive statute of limitations, yet it is competent 
to be considered in passing upon the issue of payment, and is sufficient 
to rebut the presumption of its having been made. Tucker v. Baker, 162. 


. When more than ten years have elapsed since the right of action arose, but 


during a portion of that time there was no personal representative of the 
creditor who could sue, or of the debtor who could be sued, whether such 
portion of time must be left out of the computation of time during which 
the statute was running or not—Quere? bid. 


. The possession of an unindorsed negotiable note, payable to bearer, raises 


the presumption that the person producing it on the trial is the rightful 
owner thereof. Aiff v. Weaver, 274. 


. Where the Judge charged the jury, that if the defendant had occupied cer- 


tain land adversely, under known and visible boundaries, for twenty years, 
they should presume mesne couveyances to him from the grantee of the 
State and those claiming under him, and there was no evidence of such 
possession ; Jt was held, to be error. King v. Wells, 344. 


. Where a wrong-doer’s possession of land is so limited in area as to afford a 


fair presumption that he mistook his boundaries, and did not intend to 
set up a claim within the lines of the other party’s deed, it is a proper 
ground for presuming that the possession is not adverse. _ bid. 
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17. 


. Where it appears from the record that a person was a party to an action, 


10. 
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when in fact be was not, the legal presumption that he was a party is con- 
clusive, until removed by a correction of the record itself, by a direct pro- 
ceeding for that purpose. Sumner vy, Sessoms, 371. 


. When the vendor agrees to convey Jand to the vendee on the payment of 


the purchase money, which is deferred by the terms of the agreement, 
the burden of proving such payment is in the vendee, and such contract 
does not create any contidential relations between the parties, or raise any 
presumption of payment from slight proofs which would be insufficient 
without the aid of such artificial presumption, Vaughan v. Lewellyn, 472. 


. When the cause of action occurred before the 24th August, 1868, the statute 


of limitation in force before that time applies. Phipps v. Pierce, 514. 


Under the law as then iv force, a grant from the State was presumed after 
an adverse possession of the land for thirty years; and it was not neces- 
sary that the possession should be continuous, or that there should be 
connection or privity among the successive occupants. This is now altered 
by The Code, $139, par. 1. J bid. 


. There is a clear distinction between transactions between persons standing 


in fiduciary relations to each other, and those between persons bearing no 
such relation. In the first case, the law presumes fraud, and the burden 
is on the party denying it. to rebut it. In; the other case, he who alleges 
fraud must prove it. Atkins v. Withers, 581. 


. The presumption of fraud in dealings between persons standing in fiduciary 


relations arises, not because the Court can see that there is, but because 
there may be, fraud. J bid. 


. The fiduciary relations from which the law presumes fraud are, executors 


and administrators, guardian and ward, trustee and cestui que trust, prin- 
cipal and agent, mortgagor and mortgagee, brokers, factors, &c., attor- 
ney and client, and husband and wife. J bid. 


The relations subsisting between parties who have agreed to marry are not 
such as to raise a presumption of fraud in dealings between them. J bid. 


The mere fact that a wife has constituted her husband her general agent, 
does not warrant a presumption that she authorized him to settle a debt 
due her, in a manuer which enures entirely to his own benefit. Williams 
v. Johuston, 633, 


The possession of an unendorsed negotiable note, raises a presumption of 
fact as between the holder and payor, that the holder is the owner. But 
this presumption does not arise as between the holder and the payee, who 
has the legal title. Holly v. Holly, 670. 


Where the charter of a railroad corporation provided, that if the owner did 
not apply within two years to have the damage assessed, caused by the 
use and cecupancy of Jand taken by the corporation, they should forever 
be barred from recovering said land ; Jt was held, that the presumption of 
a conveyance arose from the act of taking possession and building the 
road, and the owner’s failure, within the two years, to take steps to have 

his damages ascertained. R. R. Co. v. McCaskill, 746. 
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. No presumption of abandonment or of a grant, and no statute of limita- 
tion, runs against a railroad company by the adverse occupation of any of 
the land condemned or otherwise obtained by them for the purposes of the 
road, J bid. 


Under the law as it was prior to 1868, the presumption of payment of a 


bond, raised by the lapse of ten years after its maturity, was ao artificial 
presumption of fact, raised by the law, to be acted on by the jury, and 
was not created by any statute. Long v. Clegg, 763. 


. This presumption is not one of law, but of fact, and may be rebutted by 


showing that no payment was in fact made, or such other circumstances 
as are sufficient in law to remove the presumption. J bid. 


. The presumption is founded on the remissness of the creditor in suiny, and 


the inference that his reason for not suing is, that the debt has been paid, 
and where there is a positive inability to sue fora part of the ten years, 
such part should not be counted. J bid. 


. So, where a debtor died after the bond was due aud the presumption had 


begun to run, and no administration was had on his estate fur some years ; 
It was held, that the time during which there was no administration must 
be eliminated, and only the time during which there was a person in exse 
to sue could be counted in computing the ten years, J bid. 


. Where it appeared that the locus in quo bad beeu iu the actual possession 


of parties under whom the plaintiff claimed, for sixty years prior to 1870, 
but it did not appear that the possession was continued after that time up 
to the time when the action was brought ; Jt wax held, to be erroneous for 
his Honor to charge the jury that the law presumed a grant from twenty 
years’ adverse possession, and that they would be at liberty to presume 
the necessary conveyances to the plaintiff. Brittain v. Daniels, 781. 


. When there is an order for the removal of an action which is sufficient on 


its face, it will be conclusively presumed that the Court making the 
order, had before it in a legal way, facts sufficient to warrant the order. 
Emery v. Hardee, 787. 


The abandonment of an easement may be presumed from non-user, State 


v. Long, 806. 


. Where a party is put ov trial for av alleged offence, but the record does not 


disclose the result, it will be presumed that he was acquitted. State v. 
Bower's, 910, 


PRINCIPAL AND SURETY: 


1. Where a guardian conveyed certain property to the sureties upon his bond, 


in trust to “ well and truly to pay off his wards,” and “‘ save harmless bis 
sureties on his guardian bond,’’ and the wards recovered judgment 
against the guardian for the amounts severally due’ them; Held, that the 
wards were entitled to have the land so conveyed subjected to the satis- 
faction of their judgments irrespective of the liability or solvency of the 
sureties. Cooper v. Middleton, 86. 


2. A surety who pays the debt is subrogated to all the specific liens and securi- 








ties which the creditor bas against the principal debtor. Carleton v. 
Simonton, 401, 
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3. A surety who has to pay the debt has no equity to follow the specific prop- 
erty which the principal debtor purchased with the borrowed money. 
I bid. 


4. Where the principal debtor borrowed a sum of money, which he deposited 
in a bank which soon afterwards became insolvent, and the surety had to 
pay the debt, the surety has no equity to enjoin the principal debtor from 
collecting the dividends from the insolvent bank, until he can recover 
ajudgment. Jbdid. 


5. When a deed of trust is executed to a surety to indemnify him, the interest 
of the principal debtor in the land conveyed is not liable to be sold under 
an execution issued on a judgment obtained on the same debt by the cred- 
itor. Hardin v. Ray, 456. 


6. A surety has the right to call on the principal debtor to indemnify him from 
anticipated loss, before he has actually paid the debt. J bid. 


7. So, where a debtor conveyed land to his surety to indemnify him, and after- 
wards the creditor sold the same land under an execution issued on a 
judgment obtained on the same debt, at which sale the surety purchased, 
and brought ejectment; Jt was held, that the interest of the debtor was 
not liable for sale under execution, but before he could be entitled to a 
decree for a reconveyance, he must pay the amount for which the surety 
was liable, although the surety never paid it. J bid. 


8. If a creditor, by a binding contract, gives time to the principal debtor, or 
varies the contract in any other particular, the surety will be discharged, 
but when the principal debtor cannot enforce such covenant or contract 
against the creditor, as a defence or cause of action, the surety will not 
be discharged. Sandlin v. Ward, 490. 


9. A covenant not to sue one obligor, does not release a co-obligor. bid. 


10. Where the plaintiff purchased a bond, executed by two obligors, and at the 
vendor’s request executed to him a covenant not to sue one of the 
obligors, which covenant he was assured by his vendor would not operate 
as a discharge of the other obligor, and afterwards fearing that it would 
so operate, brought an action to have such covenant cancelled; Jt was 
held, that the complaint did not state a cause of action. bid. 


PRINTING RECORD: 

1. The spirit and equity of §274 of The Code, apply to the Supreme Court, and 
the same relief will be administered here as in the Superior Court, upon 
a proper case. Wiley v. Logan, 564. 

2. The rule that the negligence of an attorney will not be visited on his client, 
applies with greater force to appeals in the Supreme Court than to actions 
in the Courts below, because the client is not required to give his, per- 
sonal attention to his appeal in the Supreme Court. bid. 


3. So, where an appellant employed counsel to attend to his appeal, who failed 
to have the record printed, and the case was dismissed; /¢ was held, ex- 
cusable negligence on the part of the appellant, and his appeal would be 

reinstated. Ibid. 
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4. Where there was an honest misunderstanding between counsel in regard to 
making up the case on appeal, and the case had not been made up when 
the case was reached in this Court, the record having been docketed with- 
out a case, and counsel for the appellant supposed that there was no 
necessity of printing the record until the case came up, but the appellee 
moved to dismiss, which was allowed; Jt was held, a proper case to re- 
instate and allow the record to be printed. Rencher v. Anderson, 661. 
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PRIORITIES : 


1. Three mortgages Were executed on the same property, and the money 
obtained from tbe third, was used to discharge the first pro tanto. When 
the third mortgage was executed, the first mortgagee covenanted with the 
third mortgagee, that the third mortgage should have preference over 
the unpaid balance on the first ; Jt was held, that such covenant did not 
have the effect of subrogating the third mortgagee to the rights and pri- 
orities of the first, except as to the amount still due to the first mortgagee. 
Bank v. Moore, 754. 

2. On a sale of land, in such case, the proceeds must be applied—Ist: To the 
payment of the amount remaining due on the first mortgage, the third 
mortgagee being subrogated to his rights; 2nd. To the payment of the 
second mortgage ; and 3rd. To the payment of the balance due on the 
third mortgage. bid, 


PRIVY EXAMINATION : 


Formerly, the privy examination of a feme covert was held to give to the 
acknowledgment of her deed the sanctity of a judicial proceeding, but 
this has been changed by statute, and the acknowledgment and privy 
examination are now open to be attacked collaterally. Ware v. Nesbit, 
664. 





PRODUCTION OF PAPERS: 


1. The official acts and returns of a sheriff are acted on without proof of his 
signature, in a Court in which he is an officer. McDonald v. Carson, 497. 


2. A return by the sheriff on a notice to produce a paper in these words, 
‘** Executed by delivering a copy,” implies a delivery to each party to whom 
the notice is addressed, and is suflicient. bid. 
3. The Court has the power by virtue of $578 and $1373 of The Code, to order 
‘ ; the production of proper papers, pertinent to an issue to be tried, and in 
the possession of the opposite party. Jdid. 


4. Where a party directs a letter to be written from a draught prepared by him- 
self, the copy so made, and not the draught, is the original paper, and 
notice to produce the draught is not necessary before introducing the let- 
ter in evidence. J bid. 


PROHIBITING SALE OF LIQUOR: 
1, An act prohibiting the sale of liquor within a certain distance of a locality 
named in the act, is a public local statute, and need not be specially 
averred in an indictment under the act. State vy. Wallace, 827. 
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2. On the trial of an indictment for selling liquor under this Act (Laws of 1885, 
ch. 175, §34,) evidence is immaterial which goes to show that the defend- 
ant was the employe and general agent of the owner of the premises, and 
that the defendant distilled the liquor sold by him as such employé and 
agent, at a distillery on the premises, and from fruit grown thereon. 
TI bid. 


3. The doctrine of estoppel does not apply to the State; therefore, when in one 
indictment for selling liquor within five miles of a church, it was found 
that the place where the liquor was sold, was more than five miles from 

the church, this does not estop the State from proving in another indict- 
ment, that the same place was less than five miles from the church. State 

v. Williams, 891. 


PROSECUTION BOND: 


1. In matters of procedure, it is always best to strictly follow all statutory 
requirements. Holly v. Perry, 30. 


2. Where an undertaking to secure the costs of the defendant is given iu the 
form of a bond, the seal does not defeat its purpose, and it will be treated 
us an undertaking under seal. J did. 


3. Where an undertaking under seal to secure the defendaut’s costs was written 
on the back of the summons, but did not specify the name of either the 
plaintiff or defendant, or the surety, it was held to be sufficient. J bid. 


4. An objection that, one who has been permitted to become a party plaintiff 
upon filing a prosecution bond, has not complied with the condition, 
comes too late after the amendment has been made and supplemental 
complaiut filed. The execution of such bond is an incidental and not 
un essential condition of the order. Hughes v. Hodges, 56. 


PUBLIC STATUTE: 
1, An act prohibiting the sale of liquor within a certain distance of a locality 
named in the act, is a public local statute, and need not be specially 
averred in an indictment under the act. State v. Wallace, 527. 


2. One part of a statute may be private, while another part may be public and 
general, or local, and vice versa, TI bid. 


PUNISHMENT: 

1. The measure of punishment for an offence is within the discretion of the 
Judge, within the limits of the law ; and it must also be matter of discre- 
tion whether he will hear a petition and evidence for change or modifica- 
tion thereof. State v. Miller, 902. 


2. In convictions for simple assaults, the punishment cannot exceed thirty 
days’ imprisonment, or a fine for 350. State v. Johnson, 863. 

3. Where in such case, the Court has inflicted a heavier punishment, a new 

trial will not be granted, but the case remanded, in order that a proper 

sentetice may be passed, J bid. 
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4. When the limit of punishmeut is not fixed by the Legislature, it is left as a 
matter of discretion with the presiding Judge. This Court cannot con- 
trol such discretion, nor fix such limits. State vy. Miller, 904. 


5. Where the defendant kept a retail liquor store, in which he permitted gam- 
bling ; Jt was held, that a tine of $2,000 and imprisonment for thirty days 
was not an excessive punishment. J bid. 


6. The appeal by a defendant, from the judgment of the Superior Court, to 
the Supreme Court, vacates the judgment of the former, whether it be 
imprisoument or a pecuniary fine. State v. Miller, 908. 


7. If a statute prohibit a matter of public grievance or command a matter of 
public convenience, all acts or omissions contrary to the prohibition or 
command, are misdemeauors, punishabie by indictmeut—(if the statute 
prescribe no other method of proceediug)—notwithstanding no punish- 
ment is prescribed in the statute. State v. Bloodworth, 918. 


8. Only felonies where no specific punishment is prescribed, and offences that 
are infamous, or done in secrecy and malice, or with deceit and intent to 
defraud, can be punished by imprisonment in the penitentiary. State v. 
Powell, 920. 


PURCHASER: 
1. A judgment against an infant who has not been served with process is not 
void, and will not be set aside to the prejudice of a bona fide purchaser 
without notice. Hare vy. Holloman, 14, 





2. Jt seems, that under the provisions of The Code, $387, decrees against infants 
who were not served with process are binding, except where fraud enters 
into and vitiates them. J bid. 


3. Where the person making a sale of land purchases himself directly, the sale 
is void. But if he purchases through an agent, who afterwards conveys 
to him, the legal title passes, subject to the right of the parties interested, 
to divest it by a proper proceeding. Sumner v. Sexsums, 371. 


4. When the vendor agrees to convey land to the vendee on the payment of 
the purchase money, which is deferred by the terms of the agreement, the 
burden of proving such payment is on the vendee, and such contract does 
not create any confidential relations between the parties, or raise any 
presumption of payment from slight proofs which would be insufficient 
without the aid of such artificial presumption. Vaughan v. Lewellyn, 472. 


QUASHING INDICTMENT : 


1, The non-payment of taxes for the year preceding the first Monday in Sep- 
tember, coustitutes a disqualification to act as a juror. Stale v. Haywood, 
347. 

2. The objection to a grand juror, who acted in passing upon the indictment, 
based on such incapacity, taken in apt time and in proper manner, is fatal 
to the bill. JZbid. 

3, The regular way of making the objection, when the facts do not appear in 
the record, is by plea in abatement, and if it appears on the face of the 
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record, by a motion to quash, but in this State the distinction has not 
been held to be important, and a motion to quash in either case is per- 
mitted. bid. 

4. This objection must be taken in apt time, or it will be waived, and apt time 
is before the prisoner has pleaded. So, where on bis arraignment, it was 
suggested that the prisoner was then insane, and an issue as to his 
sanity at the time was submitted to a jury, who found the defendant 
insane and incapable of making bis defence, which verdict was set aside, 
and the cause continued, and, at the next Term, motions to remove the 
cause to another county, and for a continuance, were made and refused, 
and then the motion to quash was made; /t was held, to be in apt time. 
I bid. 

5. In such case it is not necessary for the prisoner to offer evidence of the 
disqualification, if the Judge holds that the motiou is too late, and 
refuses it on that ground alone. bid. 

6. The power to quash an indictment before defendant pleads, is not usually 
exercised unless the defect is gross and apparent, nor when the offence 
is of a heinous nature. State v. Harper, 936. 


7. Certainty to a certain intent in general, is all that is required in indict- 
meuts; but every thing should be charged, or made appear by necessary 
implication, which is necessary to constitute the offence charged. Jbid. 


8. Where the offence charged was the sendiug a letter under §989 of the Code, 
and the letter was set out in the indictment, from which it is deducible 
by necessary implication, that the defendant threatened to indict the 
prosecutor for an offence punishable by imprisonment in the penitentiary, 
with a view and intent to extort money; Held, that a criminal offence 
is sufficiently charged, and the indictment should not be quashed. bid. 


RAILROAD: 

1. Where the charter of a railroad company authorized it to purchase land for 
the purpose of procuring stone and other material necessary for the con- 
struction of the road, or for effecting transportation thereon ; Jt was held, 
that the charter authorized the purchase of land for the purpose of get- 
ting cross-ties and fire wood. Mallett v. Simpson, 37. 


At common law, i the absence of any provision in the charter, a corpora- 
tion has the power to acquire and bold real estate in fee. The statutes of 
mortmair have never been adopted in this State. Jbid. 


Even if a corporation is forbidden by its charter to hold or take a title to 
real estate, a conveyance of land to it is not void. It is valid until vaca- 
ted by a direct proceeding by the sovereign, instituted for that purpose. 
Lbid. 

. A railroad company is bound to exercise reasonable care in seeing that the 
machines it furnishes to its servants are suitable avd safe, and if it fails 
to do this, and one of its servants is injured, without fault on his part, 
the railroad is liable. Warner v. 7'he Railrvad, 250. 


If the railroad is negligeut in this respect, it is charged in law with notice 
of the unfitness of the machine, and cannot take advantage of its own 
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wrong, and set up as a defence to an action for such injury, that it did 
not have notice of the defect in its machine. bid. 


. Where in au action for damages for an injury caused by furnishing a servant 
with defective machinery, the complaint alleges that the defendant care- 
lessly and negligently furnished a defective machine, in the furnishing of 
which the law holds the defendant to care and diligence, the legal impli- 
cation is, that the defendant knew, or by reasonable diligence might have 
known, of the defect. J bid. 


. It is unnecessary to formally allege notice of such defect in the complaint, 
when facts are stated from which the law will imply notice. J bid. 


. In action by an administrator, under the statute, for damages for negli- 
gently causing the death of bis intestate, the complaint need not allege 
that the intestate left next-of-kin. J bid. 

. There is a presumption that every intestate leaves next-of-kin, aud the party 
who wishes to negative the presumption, must aver and prove it. J bid. 
. Punitive damages ure not recoverable, unless there is an element of fraud, 
malice, gross negligence, insult, or other cause of aggravation in the act 
causing the injury. Holmes v. The Railroad, 318. 


. Where the conductor of a railroad company, iu obedience to the rules of 
the company, ordered the plaintiff, who had purchased a first-class ticket, 
to occupy another car, not so comfortable as the ove from which he was 
removed, but used no force or insult in removing him; /¢ was held, that 
the plaintiff was not entitled to recover punitive damages. J bid. 


Where the plaiutiff is aware of certain rules of a railroad company, and 
takes passage over the road for the purpose of violating these rules and 
bringing suit, his declaration, to this effect, are admissible in mitigation 
of damages. (bid. 


3. In an action against a common carrier for injury to property while in transit, 
the bill of lading and manifest showing that the property was received 
by the defendant in good order, is prima facie evidence against the de- 
fendant, but it is not conclusive, and may be rebutted, Burwell v. The 
Railroad, 451. 


. Itis not negligence for a railroad company to place freight, liable to be 
injured by water, on an open flat car, when the size of the box in which 
it is packed renders it impossible to put it in a box car, and precautions 
are taken to protect the property from the weather. bid. 

. When the allegation of negligence is, that the property was injured by water 
while in transit, evidence is admissible that no rain fell while the property 
was on the defendant’s road, and that the car on which it was being 
trausported was not allowed to be stopped near any water tank. J bid. 


. Where the plaintiff ’s negligence contributes to the injury of which he com- 
plains, and for which he seeks to be compensated in damages, he cannot 
recover ; and the same rule applies when it is shown that both parties are 
in fault. Rigler v. The Railroad Co., GWA. 

. Where highways cross railways, the law requires a reasonable degree of 
care and diligence in both the public and the corporation in the use of the 
crossing, and negligence in the corporation will not excuse a traveller 
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approaching the crossing from using that degree of care and circumspec- 
tion necessary to secure bis safety. Rigler v. The Railroad Co., 604. 

. Where a traveller is approaching a railway crossing, with an unobstructed 
view of the track in both directions, it is his duty to look both ways, and 
if he attempts to cross in front of an advancing train, and receives injury, 
he cannot recover, and the failure of the engineman to give the precau- 
tionary signal, when it does not contribute to the accident, does not 
impose a liability on the corporation, J did. 

. Although a person injured by a railroad train be in fault to some extent, yet 
he can recover, if the injury could not have been avoided by ordinary 
care on bis part. bid. 

- Railroad corporations are not required to stop their trains, when a vehicle is 
seen by the engineer approaching a crossing in order to allow it to pass 
the track in front of the train. J/bid. 

. Negligence can be attributed to a railroad company, only when it has notice 
of the emergency in time, by the use of ordinary diligence, the means 
being at hand, to avoid the accident. /bid. = 

. It is not contributory negligence per se, for a passenger to alight from a 
train which has almost come to a full stop, at a regular passenger depot. 
Nance v. The Railroad, 619. 

. It is negligence in a railroad company, if its engineman suddenly and vio- 
lentiy moves a passenger train, at a time and place where passengers may 


be expected to be getting on and off the train, and this is so, although the 
train has not come to a full stop, but is very slowly moving. bid. 

. Where an employé is injured by the negligence of a fellow-servant, the 
commou master is not liable for the injury. Airk v. The Railroad, 625. 


>. A foreman, who directs the work of the other servanis, is as much a servant 


as those whose work he superiniends, and if the common master has a 
general supervision of the work, he is not liable for the foreman’s negli- 
gence, although the injured servant is obliged to obey the foreman’s 
orders. J bid. 

3. The term fellow-servant includes all who serve the same master, work under 
the same contracts, derive authority and compensation from the same 
source, and are engaged in the same general business, although it may be 
in different grades and departments of it. J bid. 


. A person cannot be heard to say, that work which he has voluntarily agreed 
to do is not within the scope of his employment. When he agrees to act 
with other employés, he becomes their fellow-servant, so far as to intro- 
duce between them the same rule of legal responsibility, aud this rule 
applies to one who is voluntarily assisting the servants in their work. 
bid. 

. So, where it appeared that a yard-master bad the general management of 
making up, switching and receiving trains ; /t was held, that a car-repairer 
was his fellow-servant, and the company was not liable for an injury 
resulting from his negligence. J bid. 

. The existence of negligegce, upon a given state of facts, is generally to be 
ascertained and declared by the Court, but cases may occur where facts 
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are so inseparably mixed in giving a complexion to the result, as to 
require submission to the jury. Sellars v. Railroad Co., 654. 


. Where there is a junction of two roads, one using the track of the defend- 
ant, and the defendant provided a switch at the juncture, which always 
kept its track open and in good condition ; /t was held, that the defendant 
was not required to keep a watchman or guard at the switch. Jbid. 


. While the highest degree of care is required of railroads in providing against 
accidents which may be foreseen, they are not required to provide against 
such as no reasonable degree of foresight would suppose likely to happen. 
T bia. 

. To render the defendant liable, the injury must be the natural and probable 
consequence of the negligence, such as under the circumstances ought to 
have been foreseen by the wrong-doer, as the natural consequence of his 
act. J bid. 

. Where one railroad corporation allows another to use its track by running 
its own trains over the consenting company’s road, and thus exercising 
the franchise of the latter, such consenting company remains liable for 
the negligence of the servant of the other company, as much as it would 
be for that of its own. J bid. 

. This principle does not extend to cases where the cars of the other com- 
pany are not righfully on the defendant’s road. J did. 


35. Where the defendant road allowed another to use its track for a short dis- 


tance, in getting to a station, and some cars on the road became detached 
from a train, and run on the defendant’s road, in consequence of which 
an accident occurred, and the plaintiff ’s intestate was killed ; /¢ was held, 
that the defendant was not negligent, and the action would not lie, bid. 


36. A railroad company has the right to enter upon and take possession of land 


before payment to the owner, which is needed in the building of its road, 
when it is authorized by its charter to do so. Railroad Co. v. McCaskill, 


746. 


37. Where a remedy is given to the land-owner in the charter of the company 


for getting compensation for land taken for the use of the corporation 
under its charter, the land-owner must pursue this remedy, as the statu- 
tory remedy, by implication, takes away that at common law. Jbid. 


38. A stipulation in the charter of a railroad corporation, that all claims for 


damages for land taken by the corporation, must be made within two 
years, is a positive statute of limitations, and bars all claims not made 
within that time, when the parties are sui juris, bid. 


39. Where the charter of a railroad corporation provided that if the owner did 


not apply within two years to have the damage assessed, caused by the 
use and occupancy of land taken by the corporation, they should forever 
be barred from recovering said land; /t was held, that the presumption of 
a conveyance arose from the act of taking possession and building the 
road, and the owner’s failure, within the two years, to take steps to have 
his damages ascertained, bid. 


. No presumption of abandonment or of a grant, and no statute of limitation, 
runs against a railroad company by the adverse occupation of any of the 
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land condemned or otherwise obtained by them for the purposes of the 
road. bid. 


41. Mere silence while a trespasser is improving real estate as if it was his own, 
while it may sustain a claim for the value of such improvements when 
made in good faith, cannot be allowed to transfer the property itself to 
such trespasser. Ibid. 


42. Where the charter provided that the title to condemned land should remain 
in the corporation as long as it was used by such corporation, but when it 
ceased to be so used, it should revert; Jt was held, that under the charter, 
the corporation was not required to use every part and parcel of the con- 
demned land at once, and a permissive use of a portion of such land, 
does not deprive the corporation of the right to take possession of the 
land, when needed for purposes of the corporation. bid. 


43. A railroad corporation, having the right to use land, or a right of way over 
land, may maintain an action for its possession. bid. 


44. A railroad ticket or pass may be the subject of the offense of forgery at 
common law. State v. Weaver, 836. 


RAPE: 


Where, in an indictment for rape, the prisoner proved that the prosecutrix had 
accused two other persons of the offence, and then proposed to show that 
he had caused subpenas to be issued for these persons, but that the sheriff 
had returned on the process that the parties were not to be found; /¢ uas 
held, that such evidence was incompetent. Slate v. Starnes, 973. 


RATIFICATION : 


Where an infant enters into an executory contract, express contirmation or a 
new promise after coming of age, must be shown in order to bind him; 
but where the contract is executed, ratification may be inferred from cir- 
cumstauces, and any acknowledgment of liability, or holdiug the prop- 
erty and treating it as his own, will amount to such ratification. Petty v. 
Rousseau, 355. 


RECEIVER : 


1, Where a receiver is appointed in a proceeding supplemental to execution, 
he becomes the legal assignee of the property specified in the order sub- 
ject to the direction of the Court in which the judgment was rendered, 
and the judgment debtor is forbidden to interfere in any manner with its 
collection or control. Turner v. Holden, 70. 


2. Under the former system, where legal and equitable rights were adminis- 
tered in separate tribunals, a Court of Equity could not confer upon a 
receiver appointed by it, a capacity to sue in his own name not recognized 
in a Court of Law, but this is changed since the adoption of The Code 
system, which authorizes the party in interest to sue in his own name. 
Gray v. Lewis, 392. 


3. A receiver appointed upon the dissolution of a corporation, or a trustee 
charged with the collection of its assets, can bring suit in his own name 
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against a debtor of the corporation, or he can bring such suit in the name 
of the corporation. bid. 


4. An essential element in the exercise of the extraordinary jurisdiction of 
appointing a receiver, is the danger of the entire loss of the property. 
So, a receiver will not be appointed to take possession of land and receive 
the rents and profits, unless the plaintiff has established an apparent 
right to the property and the insolvency of the defendant is alleged and 
proved. Bryan vy. Moring, 694. 


5. A receiver cannot be appointed in a proceeding to establish a will. Zid. 


6. Where, on an issue of devisavit vel non, the jury found that a certain paper- 
writing was the will, and certain persons, parties to the action, were in 
possession of the land of the testator, claiming under a prior script; Jt 
was held, error to appoint a receiver of the rents and profits, especially 
when there was no allegation of insolvency against the party in possession. 
Ibid. 


RECORD: 
1. Where records have been burned or destroyed, the entries in the bound vol- 
umes, containing the minutes of the Court, are admissible in evidence to 
establish the regularity of the proceedings. Hare v. Holloman, 14. 


2. Where land has been sold under a decree of Court, and the records have 
been destroyed, the recitals in the deeds are evidence of the regularity of 
the proceedings. J bid. 


3. Any statement in the record is taken as true, and the Supreme Court will 
act on it, until it shall be modified in some proper way by the Judge who 
made it. MeCoy v. Lassiter, 131. 


4. The whole record is not in evidence. So much of the pleadings ought to 
be read to the jury, as may be necessary to explain and present the issues. 
Smith v. Nimocks, 248. 

5. Where it appears from the record that a person is a party to av action, 
when in fact he is not, the legal presumption that he was a party is 
conclusive, until removed by a correction of the record itself, by a direct 
proceeding for that purpose. Sumner v. Sessoms, 371. 

6. While regularly authenticated copies or records, and entries in the nature 
of records, should be used as evidence, yet the records themselves are 
also competent. Carolina Iron Co. vy. Abernathy, 545. 


~ 


. The original record of incorporation, made by the Clerk, in pursuance of 
the provisions of ch. 16 of The Code, in the book kept in his office for 
that purpose, is admissible in evidence to prove the fact of the incorpora- 
tion. The letters of incorporation are evidence, but not the ouly evidence, 
to prove that fact. / bid. 


8. Where an appellant employed counsel to attend to his appeal, who failed to 
have the record printed, and the appeal was dismissed; Jt was held, 
excusable negligence on the part of the appellant, and the appeal would 
be reinstated. Wiley v. Logan, #64. 

9. Where there was an honest misunderstanding between counsel in regard to 

making up the case on appeal, and the case had not been made up when 
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the case was reached in this Court, the record having been docketed 
without a case, and counsel for the appellant supposed that there was no 
necessity of printing the record until the case came up, but the appellee 
moved to dismiss, which was allowed ; /¢ was held, a proper case to re- 
instate and allow the record to be printed. Rencher v. Anderson, 661. 


10. When the original records are offered in evidence in the Court to which 
they belong, they should be received. While in any other Court the 
proper mode of proving them, is by a duly authenticated copy, under the 
seal of the Court, yet the original, when present, is admissible, if com- 
petent. State v. Hunter, 829. 











11. Where a party is put on trial for an alleged offeuce, but the record does not 
disclose the result, it will be presumed that he was acquitted. State v. 
Bowers, 910, 































REFERENCE: 


1. Exceptions to the report of a referee must distinctly point out the alleged 
error. Cooper v. Middleton, 86. 


2. Facts found by a referee and approved by the Court, in which the order of 
reference was made, are not the subject of review in the Supreme Court, 
unless there is no evidence to support the finding. did. 


3. Where a reference is by consent, the parties waive the right to have any of 
the issues of fact passed on by a jury. Where the reference is compul- 
sory, the excepting party has the right to have all issues of fact which arise 
on the pleadings submitted to a jury, but not the questions of fact which 
arise on exceptions to the findings of fact by the referee. Carr vy. Askew, 
194. 


4. Where an administrator pleaded a final account taken cx parte by the Pro- 
bate Judge, in bar of an action by the next of kin, but the answer was 
vague and indefinite, and contained unsatisfactory statements in regard 
to the administrator’s dealings with the estate; Jt was held, that it was 
proper to order a reference to restate the administration account. Grant 
v. Hughes, 231. 

. The refusal of a Judge to order a reference for the purpose of taking testi- 
mony upon matters of equity addressed to bim. after issues have been 
submitted to a jury, and a reference bas beep made in regard to other 
matters, cannot be assigned as error, as it is a matter addressed to his 
discretion. Fortune v. Watkins, 304. 


6. The order of reference was as follows: ‘Jn this cause the order of reference 
heretofore made herein having been mislaid, it is agreed between the par- 
ties that D. C., Clerk of this Court, proceed to take and state an account,” 
and “if not found, that an order be made as of the last term by consent 
according ;’’ Held, that this makes a reverence by consent. Vaughan v. 
Lewellyn, 472. 

7. The decision of the Judge in revising the report of a referee, is reviewable 
as to questions of law, but not as to the findings of fact. bid. 


8. Where, in this Court, a refereace is made to the Clerk to state an account, 
an exception will not be heard upon a motion to confirm the report, 
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which was not taken in the Court below, por on the first hearing in this 
Court. Depriest v. Patterson, 519. 


9. Although such exception cannot be taken, yetif the Court can see from the 
report that it acted under a misapprebension of the facts in the first hear- 
ing, it will ex mero motu modify its ruling, when it is plain that it will 
work great injustice. J bid. 


10. This Court has no power to review the findings of fact made by a referee in. 

* an action at law, but can ouly review errors of law in the admission of 

evidence, and erroneous couclusions of law from the facts as found, 
Grant v. Reese, 720. 


11. Where a defendant is shown to be liable to account, a reference follows asa 
matter of course, unless some plea in bar is set up, such as a release, &e. 
Grant v. Rogers, 755. 

12. Where a person dies domiciled iu another State, and bas property in this 
State, the administrator here should file bis account with the Clerk, and 
have it credited and passed on before transferring the fund to the State of 
the domicil. J bid. 


13. Where, in bar to an action for an account, in a suit upon av administration 
bond, it was alleged that the decedent was domiciled in Virginia at the 
time of his-death, and that the estate bad been fully settled there, but the 
adminietrator in this State had made no settlement with the Clerk ; Jt was 
held, that such plea did not bar the account, although the administrator 
may show upon taking the account that the assets in this State have in 
fact been properly applied. / bid. 


REFRESHING MEMORY : 


1. The evidence for the purpose of refreshing the recollection of a witness, 
comes within the general rule, that the best evidence the case admits of 
must be produced. Jones v. Jones, 111. 


2. Copies of deeds from the register’s office are not the best evidence to 
refresh the memory of the maker. did. 


3. The admissions and declarations of a sheriff made when settling bis tax 
account with the county commissioners, are admissible in evidence in an 
action ov his bond for the non-payment of the taxes collected by him. 
Davenport v. McKee, 325. 

4. Such admissions may be proved by any person who heard them, and can 
state the substance of what was said. J bid. 


5. Ris perfectly well settled that while a witness can only testify to such mat- 
ters as are within bis own knowledge and recollection, still be may refresh 
his memory by reference to memoranda, and when the memoranda are in 
Court he may be forced todo so, J bid. 


6. A witness ean refresh his memory by reference to his memoranda outside of 
Court as well as when on the sfand. So, where a witvess said that he 
could not testify to certain conversations without refreshing his memory 
by data made by him at the time of the eonversations, which the trial 
Judge refused to let him do, and after retiring from the stand, be was 
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recalled and stated that he could then testify to them, which was ruled 
out; Jt was held, to be error. Any question as to the accuracy of his recol- 
lection would go to his credibility, but not to his competency. J bid. 


7. A litigant should be allowed to prove his case in his own way, and by his 
own evidence. So, where the trial Judge refused to allow a witness to 
refresh his memory by certain memoranda, and then testify to certain con- 
versations which the plaintiff wished to bring out, but told the plaintiff 
tbat he might introduce the memoranda themselves, which the plaintiff 
refused to do, and afterwards the defendant, when on the stand, testified 
that the conversations were substantially as it was proposed to prove them 
by the rejected witness ; Jt was held, to be error. bid. 


REGISTRATION : 


1. While an unregistered mortgage is not valid as to third parties, yet the lack 
© of registration cannot subject to sale under execution, property which 
would be exempt if there were no mortgage. Pate v. Harper, 23. 


2. Copies of deeds from the register’s office are not the best evidence to refresh 
the memory of the maker of the deed. Jones v. Jones, 111. 


3. The surrender of an unregistered deed or bond for title, is effectual to re- 
store the legal or equitable title to the vendor, as between the parties, 
when no intervening interests have attached. Fortune v. Watkins, 304. 


4. Where it appeared from the terms of a contract, that the intention was to 
appoint an agent to sell certain goods, although the contract is termed a 
conditional sale, the contract will be interpreted as making an agency, 
aud need not be registered. Empire Drill Co. vy. Allison, 548. 





REMISSION OF DAMAGES: 


It seems, that where a plaintiff in an action for a tort before a justice only 
demands damages to the amount of fifty dollars—and on the trial it is 
ascertained that his damages amount to more than that sum, he may 
remit the excess, and thus give jurisdiction to the justice. Nvville v. 
Dew, 43. 





REMOVAL: 


1. When there is an order for the removal of an action which is sufficient on 
its face, it will be conclusively presumed that the Court making the order 
had -before it in a legal way, facts sufficient to warrant the order. Emery 
v. Hardee, 737. 


2. The Court to which the action is removed, can consider only the sufficiency 
of the order, and not of the facts ov which it is based. Ibid. 


3. When it is stated in the order, that the motion is heard ‘as on affidavit,” 
the implication is, nothing else appearing, that all the parties consented 


to accept the facts as if stated under oath. Jbid. . 


4, It is within the power of counsel to consent that the Court might hagr and 
consider the facts as if stated in an affidavit. bid. 
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5. The leading purpose of The Code, is to secure a fair and impartial 
trial; the affidavit is required to make the facts appear to the Court. 
But if they are admitted, or agreed on by the. parties, this is sufficient, 
and it is not necessary that they should appear in the record or order of 
removal. Ibid. 


6. A motion to remove a cause to avother county, cannot be made until the 
party has pleaded, and the case is at issue. State v. Haywood, 847. 


REMOVAL OF CROP: 


The offence of removing crops, without payment, or giving uotice of such 
removal, although it may have been committed secretly, or at night, is a 
simple misdemeanor, and cannot be punished by imprisonment in the 
penitentiary. The Code, §s1096, L097. State v. Powell, 920. 


RENTS : 
1. By marriage and the birth of issue capable of inberiting, the busband 
became tenant by the curtesy of his wife’s land, and entitled to the rents 
and profits thereof. -Vorris v. Morris, 613. 


2. This was not altered by the Act of 1849—The Code, §1840—as to marriages 
which took place after the Act went into operation. did. 


3. A clause in a will was as follows: “I give and devise my Willow 
Branch farm and fishery * * * * tomy nephew T. D. H., bis beirs 
and assigns.’’ The testator before bis death leased the fishery by articles 
inter partes to J. W. and J. M., for two years, with a right to the lessees 
to continue the lease for five years, they agreeing to pay an annual rent 
of 8500—the payments to be made Ist of June of each year. No separate 
bond was taken for the rent of each year; Held, that the rent which 
became due after the death of the testator followed the reversion to the 
devisee. Holly v. Holly, 670. 


4. An essential element in the exercise of the extraordivary jurisdiction of 
appointing a receiver, is the danger of the entire loss of the property. 
So, a receiver will not be appointed to take possession of land and receive 
the rents and profits, unless the plaintiff has established an apparent right 
to the property and the insolvency of the defendant is alleged and proved. 
Bryan v. Moring, 694. 

5. Where, on an issue of devisavit vel non, the jury found that a certain paper- 
writing was the will, and certain persons, parties to the action, were in 
possession of the land of the testator, claiming under a prior script: /¢ 
was held, error to appoint a receiver of the rents and profits, especially 
when there was no allegation of insolvency against the party in posses- 
sion. J did. 


RESTITUTION : 


When a party is put out of pussession of land, or compelled to pay money, 

under a judgment which is afterwards reversed or set aside, the Court will 
restore the party to the possession of the land, and give him a remedy 
for the money thus paid. Lytle v. Lytle, 522. 
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RETURN: 


1. The official acts and returns of a sheriff are acted on without proof of his 


signature, in a Court in which he is an officer. J/cDonald vy. Carson, 497, 


2. A return by the sheriff on a notice to produce a paper in these words, 
** Executed by delivering a copy,”’ implies a delivery to each party to whom 
the notice is addressed, and is sufficient. hid. 


RIGHT TO RETAIN: 

1. Where the amount of a policy has been paid to some cf the next-of-kin of 
the insured, and the administrator sues them to recover the amount, if 
the estate is solvent, and the money is not needed for the payment of 
debts, the defendants are entitled to retain their distributive shares, and 
the administrator can only recover the excess. Elliott v. Whedbee, 115. 


2. While ove who is sued by an administrator cannot set up a demand in his 
favor against the plaintiff in his individual capacity, as a counter-claim, 
or set-off, yet if the administrator is insolvent, and a portion of the recov- 
ery will belong to him iv his individual capacity, such claim may be 
set up as a retaiver iv the nature of a set-off. Carr v. Askew, 194. 


RIGHT OF WAY: 


1. A railroad company has the right to enter upon and take possession of land 
before payment to the owner, which is needed in the building of its road, 
when it is authorized by its charter to do so. R. R. Co. v. McCaskill, 746. 


2. Where a remedy is given to the land-owner in the charter of the company 
for getting compensation for land taken for the use of the corporation 
under its charter, the land-owner must pursue this remedy, as the statu- 
tory remedy, by implication, takes away that at common law. Jbid. 


3. Where the charter provided that the title to condemned land should remain 
in the corporation as long as it was used by such corporation, but when it 
ceased to be so used, it should revert; Jt was held, that under the charter, 
the corporation was not required to use every part and parcel of the con- 
demned land at once, and a permissive use of a portion of such land, 
does not deprive the corporation of the right to take possession of the 
land, when needed for purposes of the corporation. J bid. 


4. A railroad corporatiou, having the right to use land, or a right of way over 
land, may maintain an action for its possession. bid. 


RULES: 


1. This Court will not entertain any motion, unless it is reduced to writing. 
MeUoy v. Lassiter, 131, 


2. The spirit and equity of $274 of The Code, apply to the Supreme Court, and 
the same relief will be administered here as in the Superior Court, upon 
a proper case. Wiley v. Logan, 564. 

3. The rule that the negligence of an attorney will not be visited on his client, 

applies with greater force to appeals in the Supreme Court than to actions 

in the Courts below, because the client is not required to give his per- 

sonal attention to his appeal in the Supreme Court. J+id. 
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4. So, where an appellant employed counsel to attend to his appeal, who failed 
to have the record printed, and the case was dismissed; Jt was held, ex- 
cusable negligence on the part of the appellant, and bis appeal would be 
reinstated. bid. 


5. Where there was an honest misunderstanding betweeu counsel in regard to 
making up the case on appeal, and the case had not been made up when 
the case was reached in this Court, the record having been docketed withb- 
out a case, and counsel for the appellant supposed that there was no 
necessity of printing the record until the case came up, but the appellee 
moved to dismiss, which was allowed; Jt was held, a proper case to re- 
instate and allow the record to be printed. Rencher v. Anderson, 661. 


SALE: 

The sale or mortgage of a crop to be planted, as well as one planted and in 
process of cultivation, is valid—provided the place where the crop is to 
be produced is designated with certainty sufficient to identify it. /¢ seems, 
parol testimony is competent to fit the description to the property and 
show the agreement of the parties. Roundtree v. Britt, 104. 


SALE OF LAND: 


1. Where a vendee who was married before the dower and homestead Acts, 
makes a contract to buy land, bearing date before the passage of those 
Acts, but the deed is not made unti] after their passage, his wife is not 
entitled to dower or homestead in such land, unless he be seized of them 
at his death, and a deed for them without her joinder conveys a good 
title. Furtune v. Watkins, 304. 


2. Where a deed is made in pursuance of a contract to convey, it is referable 
for its operation to the time of the contract which it undertakes to com- 
_ply with. J bid. 
3. The surrender of an unregistered deed or bond for title, is effectual to 
restore the legal or equitable title to the vendor, as between the parties, 
when no intervening interests have attached. bid. 


4. If iv a contract for sale of lands, the vendee knows that the vendor is a mar- 
ried man at the time the contract is made, he cannot refuse to take the 
title because the wife refuses to join, and a Court of Equity will force him 
to take such title as the vendor can give. Jbid. 

5. The defendant agreed to purchase certain lands from the plaintiff, for a 
part of which the plaintiff held his (the defendant’s) bonds for title, and 
it was agreed that the said bond should be destroyed when the payments 
were made. The plaintiff's wife refused to join in the deed; /t wax held, 
no defence to an action by the plaintiff to enforce the contract. /bid. 


6. It is sufficient, in actions for specific performance, that the vendor is able to 
make title at the time of the trial. bid. 

. Where the jury found that the vendor used “strategy ”’ in bringing about a 
contract for the sale of land, but they further found that the defendant 
was capable of transacting business, and that the land was worth vearly 
as much as the vendee agreed to pay for it, a Court of Equity will not 

refuse to enforce the contract. J bid. 


~ 











8. Where a sale of land is made under a decree of Court, it cannot be collat- 
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erally impeached in an independent action brought to recover the land. 
As long as the decretal order of sale and conveyance remain unmodified, 
the conveyance authorized by it must also stand, and such orders can 
only be impeached by a direct proceeding for that purpose. Sumner v, 
Sessoms, 371. 


9. Where the person making a sale of land purchases himself directly, the sale 


is void. But if he purchases through an agent, who afterwards conveys 
to him, the legal title passes, subject to the right of the parties interested, 
to divest it by a proper proceeding. Sumner vy, Sessoms, 371. 


10. When the vendor agrees to convey land to the vendee on the payment of 


the purchase money, which is deferred by the terms of the agreement, the 
burden of proving sucb payment is in the vendee, and such contract does 
not create any confidential relations between the parties, or raise any 
presumption of payment from slight proofs, which would be insufficient 
without the aid of such artiticial presumption. Vaughan y. Lewellyn, 472. 


11. Where the defendant entered into a contract to make title to the plaintiff 


to a tract of land, described by metes and bounds, upon the payment of 
certain notes, and the plaintiff executed his votes to the defendant, 
reciting that they were for the purchase money, the defendant cannot 
show by parol evidence that at the time the contract was made, it was 
agreed by parol that the land should be conveyed, and if found to con- 
tain a larger number of acres than was supposed, that the vendee should 
pay an additional sum. Nickelson v. Reves, 559. 


12. Where a mortgagor sold a portion of the mortgaged land, and assigned the 


bonds given for the purchase money to the mortgagee, who had actual 
notice of the transaction, and who afterwards acquired title to the land; 
ft was held, that the mortgagee conld not collect the bonds, and at the 
same time deny the power to the mortgagor to make the sale. Pearson 
v. Carr, 567. 


SALE OF LAND FOR ASSETS: 
1. Where, under the former system, a petition to sell land for assets was filed in 


a Court having jurisdiction of the proceeding, and a guardian ad litem 
was appointed, but no service was made on the infants; Zt was held, that 
even if the judgment was irregular, it was not void, and could not be 
attacked collaterally. Hare v. Holloman, 14, 


2. A judgment rendered before the adoption of the Code of Civil Procedure 


against infants who were not served with process, but who were repre- 
sented by a guardian ad litem, is valid and binding on the infant, unless it 
appears that no real defence was made for the infant, and that he has 
suffered thereby. J did. 


3. Where a sale of land is made under a decree of Court, it cannot be collater- 


ally impeached in an independent action brought to recover the land. As 
long as the decretal order of sale and conveyance remain unmodified, the 
conveyance authorized by it must also stand, and such orders can only be 
impeached by a direet proceeding for that purpose. Sumner v. Sessoms, 
371. 
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. Where land was sold to make assets, and the sale confirmed and title or- 
dered to be made, and afterwards an action of ejectment was brought by 
one of the heirs, evidence in such action, that the land sold for an under- 
value, is incompetent, the order confirming the sale being still in force. 
T bid. 

5. In such case, the insufficiency in price would be cause for refusing to con- 
firm the sale, but is no ground for annulling the deed in an action brought 
to try the legal title. J bid. 

6. The fact that the purchaser at a sale of land to make assets, conveys the 

land to the administrator who made the sale shortly thereafter, is very 

slight evidence, unless aided by other facts, to establish collusion be- 
tween such purchaser and the administrator. J bid. 


~ 


. This special proceeding is equitable in its character, and the Court having 
general jurisdiction of the parties and subject matter, may make the next- 
of-kin and heirs-at-law parties, and compel the former to account for the 
personal property received by them, first, and then, if necessary, may 
order the rea] property to be sold to make assets to pay debts; or if the 
heir has sold the land and has the proceeds, the Court may compel an 
appropriation of the same, if it shall appear that the land was liable. 
Warden v, McKinnon, 378. 


8. The personal assets of a decedent are first applicable to the payment of his 
debts, and only such debts as are left uupaid after exhausting the per- 
sonal assets, can be satisfied out of his real estate. Lilly v. Wooley, 412. 


9. If the personal assets are wasted or misapplied by the administrator or ex- 
ecutor, and he should be removed, the administrater de bonis non must 
exhaust the administration bond, or the estate of the executor, before he 
can proceed against the land in the hands of the heir or devisee. J hid. 


10. Where the personal estate is insuflicient, or when it consists of slaves, which 
after being delivered to the next-of-kin, were lost by the vis major of war, 
the land becomes liable for the debts, and payment may be enforced 
against any tract, leaving those whose property may be taken, to obtain 
contribution from the other beirs or devisees, according to the respective 
value of the lands held by them. /bdid. 

11. The rule which puts the personal in front of the real estate in the payment 


of debts, has reference to cases where both are in the jurisdiction of the 
Court. Jbid. 


12. So, where an administrator bad paid the entire personalty over to the next- 


of-kin, before paying all of the debts, and he and the sureties on his 
administration bond were insolvent, except one surety, Who was a non- 
resident, creditors can subject the land in the hands of the heirs, before 
they have exhausted the non-resident surety, and it is immaterial that 
such surety frequently returns to this State on visits. bid. 


13. Where an administrator files a petition to sell the lands of bis intestate to 


make assets, if the debts te be paid have not been reduced to judgment, 
the heir may plead that they are barred by the statute, but when the 
demand has been reduced to judgment against the administrator, the heir 
is bound by the judgment unless be can show that it was obtained by 
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collusion and fraud, and it is barred by it from setting up any matter 
which might have been pleaded by the administrator as a bar in the suit 
against him. Speer v. James, 417. 








SCALE : 


1. Where a fund was paid to an administrator in Confederate money, out of 
which fund he makes payments to the distributees ; Jt was held, that it 
would be unjust to apply the scale to the amount received by the admin- 
istrator, but not to apply it to payments made out of the very fund to the 
distributees. Depriest v. Patterson, 519. 


2. Where an administrator received into his possession certain slaves beloug- 
ing to the estate of his intestate, he, and the sureties on his bond, is lia- 
ble for their hire received by him, in the same manner as for the hire or 
price of other chattels so received. Grant v. Reese, 720. 


3. In such case, where the slaves were hired in 1863 aud 1864, and the admin- 
istrator used reasonable diligence in hiring them and collecting the hire, 
if the same was paid in Confederate mouey, and the administrator kept 
it apart and separate as part of assets of the estate, and it was lost by the 
results of the war, the administrator is not liable. J bid. 
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4. In such case, in the absence of evidence of the amount of hire which the 
administrator actually received, be should be charged with the reasonable 
hire of the slaves in Confederate money, and this amount should be 
scaled in the same manner asif he had converted the Confederate money 
received from such hiring. bid. 

5. It is a public fact, of which the Courts take judicial notice, that there was 
no currency in this State during the years 1863 and 1864, except Confed- 
erate money, and that ordinary business transactions were almost uni- 
formly discharged by that currency. bid. 


6. Where one used Confederate money, not his own, he must account to him 
whose money be used, for its value in gold, with interest thereon. bid, 


SCHOOLS : 

1. The Constitution requires that all taxes, whether levied for State, eounty, 
town or township purposes, shall be uniform, and allows no discrimina- 
tion in favor of any class, person or interest, but requires that all things 
possessing value and subject of ownership shall be taxed equally, and by 
uniform rule. Puett v. Com’rs, 709. 





2. Therefore, a law which allows a tax on the polls of one color and on prop- 
erty owned by persons of the same color, to be applied exclusively to the 
education of children of that color, is unconstitutional. Jbid. 

3. This law also discriminates between the races, by allowing the taxes paid by 
one, to be applied exclusively to the education of that color, and is there- 
fore in conflict with the last clause of Art. 9, §2 of the Constitution, 
which is—‘‘ there shall be no discrimination in favor of or to the preju- 
dice of either race.” Jbid. ; 

4. This does not extend, however, to the law requiring the children of the two 

races¢o be educated in separate schools when the advantages are equal— 
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nor tolaws prohibiting marriage between the races, nor are such laws 
opposed to recent amendments of the Constitution of the United States. 
Ibid. 


5. A law which directs the tax raised from the polls and property of white 
persons to be devoted to sustaining schools for white persons, and that 
raised from the polls and property of negroes to be used for the support 
of their schools, is unconstitutional and void. Riggsbee y. Durham, 800. 


SCIRE FACIAS : 
Under the former practice, the only defence to a scive sacias, issued to revive - 
a dormant judgment, was payment or satisfaction. Lytle v. Lytle, 683. 


SEAL: 


Where a note is under seal, the holder need not show, any consideration, 


oT 


Angier v. Howard, 27. 


SERVICE OF PROCESS: 
1. A judgment against an infant, who has not been served with process, is not 
void, and will not be set aside to the prejudice uf a Jona fide purchaser, 
without notice. Hare v. Holloman, 14. 


2. Jt seems, that under the provisions of The Code, $387, decrees against infants 
who were not served with process are binding, except where fraud: enters 
into, and vitiates them. J bid. 


3. Where the record shows that a guardian ad litem was appointed, but it does 
not appear aftirmatively that the infant was ever served, the defect must 
be taken advantage of in a direct proceeding to attack the judgment, and 
is not available iu a collateral action. Sumner v. Sessoms, 371. 


4. The presence of a next friend or guardian ad litem to represent au infant, 
and his recognition by the Court, precludes inquiry as to his authority to 
act, in a collateral proceeding. J bid. ' 


5. Where it appears from the record that a person was a party to an action, 
when in fact he was not, the legal presumption that he was a party is con- 
clusive, until removed by a correction of the record itself, by a direct pro- 
ceeding for that purpose. J bid. 

6. Where it appears that all the defendants were served, and it does not appear 

that avy of them were infants, the judgment is, on its face, regular, and 

if any of the defendants wish to set up infancy, it must be dove by a 

motion in the cause, to set aside the judgment for irregularity. Burgess 

v. Kirby, 575. 


SET-OFF : 

1. Where a plaintiff leased a house from the defendant, and agreed to pay a 
certain sam as rent, and the defendant afterwards entered and tore out 
certain fixtures and damaged the furniture, for which trespass the plain- 
tiff brought suit ; /¢ was held, that the alleged damages do not constitute 
a set-off against the sum contracted to be paid as rent. Willis v. Branch, 
142. 
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2. While one who is sued by an administrator, cannot set up a demand in his 
favor against the plaintiff in his individual capacity, as a counter-claim or 
set-off, yet if the administrator is insolvent, and a portion of the recovery 
will belong to him in his individual capacity, such claim may be set up as 
a retainer in the nature of a set-off. Carr v. Askew, 194. 


3. A defendant is not bound to plead a set-off, but may make it the subject of 
an independent action. Blackwell Co. v. McElwee, 425. 





SEVERANCE: 
Whether or not a severance will be allowed, and the prisoners allowed sepa- 
rate trials, is a matter of discretion in the trial Judge, and its refusal can- 
not be assigned as error. State v. Gooch, 987. 


SHERIFF : 
1. A contract to indemnify a public officer for doing an act which he ought to 
do, is valid; one to indemnify him for doing an act which he ought not to 


do, or for omitting to do an act which he ought to do, is void. Griffin 
v. Hasty, 438. 


2. Where there is real doubt as to the ownership of personal property and 
the sheriff’s right to sell, he may refuse to do so unless the plaintiff in 
the execution indemnify him. J bid. 


3. Where, in such case, there are several judgment creditors, some of whom 
refuse to give the indemnity, the sheriff may apportion the proceeds of 
the sale among such as indemnify him, to the exclusion of the others. 
1bid. 

4. Where the sheriff had levied on personal property, alleged to belong to the 
judgment debtor, and upon its being claimed by a third person, 
released the levy and took a bond to indemnify him, in case he should be 
amerced, such bond of indemnity is void. bid. 


5. The official acts and returns of a sheriff are acted on without proof of his 
signature, in a Court in which he is an otficer. McDonald vy. Carson, 497. 


SLANDER OF TITLE: 


In an action for slander of title to a trade mark, where the injury complained 
of is not so much the defamatory words, but was occasioned by positive 
acts and threats, by which the customers of the plaintiff were deterred 
from trading with him ; Jt was held, error to non-suit the plaintiff, because 
the complaint did not set out the actionable words. McElwee v. Blackwell, 
261. 


SPECIAL PROCEEDINGS: 

1. When an issue of law is joined in a special proceeding, it is the duty of the 
Clerk to transmit it to the Judge for his decision. Jones y. Desern, 32. 

2. It is the duty of the Judge to decide the question thus presented, and to 

transmit his decision in writing to the Clerk, who will then proceed with 

the special proceeding according to law. Ibid. 
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. It is irregular for the Judge in making his decision to order the Clerk to 


place the proceeding on the docket of the regular term for trial—it being 
the duty of the Clerk to do this without such order when an issue of fact 


is joined. Jbdid. 


. When an issue of fact is joined in such proceeding, or issues of both fact 


and law, it is the duty of the Clerk to place the proceeding on the docket 
of the trial term, for trial. bid. 


. When the issues of both fact and law are decided, the Clerk proceeds to 


give all other orders and judgments as and for the Court, these orders 
and judgments being regarded as made by the Court through its proper 
officer. J bid. 


. A special proceeding, begun by way of a creditor’s bill, for the settlement 


of the estate of a decedent and payment of his debts, continues until all 
the debts are discharged and there is a final judgment, and is not termin- 
ated by being left off the docket. Warden v. McKinnon, 378. 


. When such proceeding is allowed to drop from the doeket without a final 


judgment being rendered, it may be brought forward on motion, to the 
end that unpaid creditors may assert their rights, and the proceedings be 
determined according to law. J did. 


. When such motion is made, it should, strictly, be disposed of, before con- 


tested debts are put in issue. But when no objection is made, both ques- 
tions may be disposed of at the same time. / did. 


. The tiling of a claim with the Clerk, by a creditor, gives him a standing in 


Court, in such proceeding, and is all he is required to do, unless the claim 
is contested. J bid. 

If the administrator intends to contest any claim, he should do so when it 
is filed with the Clerk. J bid. 

The litigation in respect to such contested claims is collateral to the special 
proceeding, and the termination of such collateral litigation does not 
terminate the special proceeding. J bid. 


. When a claim against an estate is filed with the Clerk, before whom such 


proceeding is commenced, the statute of limitations ceases to run against 
such claim from the time it was filed. J bid. 

This special proceeding is equitable in its character, and the Court having 
general jurisdiction of the parties and subject matter, may make the 
next-of-kin and heirs-at-law parties, and compel the former to account 
for the personal property received by them, first, and then, if necessary, 
may order the real property to be sold to make assets to pay debts: or if 
the heir has sold the land and has the proceeds, the Court may compel 
an appropriation of the same, if it shall appear that the land was liable. 
Ibid. 

Where, in special proceedings, the pleadings are made up before the Clerk, 
and upon joinder of issues are certified to the Court in Term, the Judge 
has power to allow amendments, or he may stay the trial and remand the 
papers to the Clerk, in order that he may consider a motion to amend. 
Loftin v. Rouse, 508. , 
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. In such case, an order remanding the papers to the Clerk, in order that he 
may hear a motion to amend the pleadings, to the end that an account 
sbould be taken, is interlocutory and does not impair a substantial right, 
and cannot be appealed from. J bid. 


16. When a special proceeding comes before the Clerk, it is his duty to transfer 
the matter, if issues of fact are joined, to the civil issue docket, in order 
that the issues may be tried by a jury. Brittain v. Mull, 595. 


17. In such case, when the issues are tried, it is the duty of the Clerk to -pro- 
ceed at once to act upon the case, without waiting for any order of the 
Judge. J bid. 


18. So, when certain issues of fact were joined in a special proceeding, which 
were carried to the civil issue docket and tried, and at a subsequent term 
the plaintiff moved before the Judge in Term for an order affording the 
relief demanded which was refused, and on appeal this order was affirmed, 
ov the ground that it was the duty of the Clerk to proceed; and when 
the certificate went down, the Clerk entered a judgment refusing the 
relief, ov the ground that he could only act under av order of the Judge, 
which, on appeal to the Judge, was affirmed ; Jt wax held, to be error, as 
the Clerk should have proceeded to act on the merits of the case, just as 
if there had been no appeal. J did. 


SPECIAL VENIRE: 

1. Where the sheriff returned to a writ for a special venire that he had not 
summoned one of the jurors because he was dead, and that he had not 
summoned three others because they could not be found; Jt was held, 
no ground for a challenge to the array. State vy. Speaks, 865. 


to) 


. A juror summoned on a special venire is qualified to serve, if he be a free- 
holder. State v. Powell, 965. 


3. If a juror summoned on a special venire fails to answer, but his name is put 
in the hat and drawn therefrom, and being again called, he fails to 
answer a second time, this does not entitle the defendant to an additional 
challenge. Ibid. 


4. It is no cause of challenge to a juror summoned on a special venire, that he 
bas served as a juror within two years, and that he has a suit pending and 
at issue in the Court. State v. Starnes, 973. 


5. Where it appeared that the county commissioners had not revised the jury 
box at the last September meeting, and it also appeared that the jury 
boxes were not kept locked, and were kept in a place easily accessible to 
unauthorized persons; /t was held, no ground of challenge to the array. 
State v, Hensley, 1021. 

6. The fact that one person drawn on the special renire was dead, and that 
another had removed from the county, before the time when the commis- 
sioners should have revised the jury box, is no ground for a challenge to 
the array. J bid. 


bet 


. A challenge to the array must be for some cause which affects the integrity 
and fairness of the entire panel, as partiality or unfairness in the person 
whose duty it was to select the panel. J bid. 
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%. Quere? Whether a juror who bas a bond to make title to him for a tract of 
land, on which he has made a payment, but a portion of the purchase 
money is still due, is a freeholder, so as to be competent to serve on the 
jury as a special venire man. Ibid. 

9. A reasonable number of jurors of any particular panel may, in a capital 
felony, at the instance of the State, be required to stand aside, until all 
the other jurors of that panel shall bave been cailed ; but when all of the 
others have been called, the prisoner bas the right to have the jurors so 
stood aside, tendered to him, or challenged by the State, before another 
venire is summoned. J did. 

10. The right to challenge jurors is for the purpose of obtaining a fair and 
impartial jury, and it was never intended by it to give either the prisoner 
or the State the right to select certain men whom the party wishes to 
have asa juror. Jbid. 

1. So, where the Court allowed a challenge for cause to the State, to which the 
prisoner excepted, but a jury was obtained from the same panel, before 
the prisoner had exhausted his peremptory challenges ; /t was held, that 
the exception as to the cause of challenge would not be passed on in this 
Court, as it would be presumed that a fair and impartial jury was 
obtained, for if it had not have been, the prisoner would have exercised 
his right to peremptorily challenge the objectionable juror. bid. 

2. If, in such case, the original panel had been exhausted, and the jury com- 
pleted from another, the prisoner would have been entitled to have the 
juror challenged by the State tendered, and if the cause of challenge by 
the State had been insufficient, it would have been error, entitling him to 
a new trial. J bid. 

3. The prisoner, however, is not entitled at all events to have every juror on 
the panel, not challenged by the State, tendered, as this right is subject 
to proper exception, such as that a juror of the panel has died, or failed 
to appear, or has, for proper cause, been excused by the Court. J bid. 


— 


— 


SPECIAL VERDICT: 

In a special verdict, all the facts necessary to constitute the offence charged, 
must be especially ascertained, otherwise no judgment can be pronounced 
upon it, and it should be set aside and a new trial granted. State v. Blood- 
worth, 918. 


SPECIFIC PERFORMANCE: 

1. If in a contract for sale of lands, the vendee knows that the vendor isa 
married man at the time the contract is made, he cannot refuse to take 
the title because the wife refuses to join, and a Court of Equity will force 
him to take such title as the vendor can give. Fortune v. Watkins, 304, 


2. The defendant agreed to purchase certain lands from the plaintiff, for a part 
of which the plaintiff held his (the defendant’s), bond for title, and it was 
agreed that the said bond should be destroyed when the payments were 
made. The plaintiff’s wife refused to join in the deed; Jt was held, no 
defence to an action by the plaintiff to enforce the contract. J bid. 
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3. It is sufficient in actions for specific performance, that the vendor is able to 
make title at the time of the trial. Jbdid. 


4. Where the jury found that the vendor used “strategy ’’ in bringing about a 
contract for the sale of land, but they further found that the defendant 
was capable of transacting business, and that the land was worth nearly 


as much as the vendee agreed to pay for it, a Court of Equity will not 


refuse to enforce the contract. J bid. 


5. Contracts will not be enforced when resting on a consideration against good 
morals, public policy, or the common or statutelaw. Griffin v. Hasty, 438. 


6. Where an agreement to submit a matter in controversy in a pending action 
to arbitration, is not madea rule of Court, but in accordance with an inde- 
pendent agreement made outside of the action, the failure of either party 
to abide by the award, furnishes a new cause of action for the recovery of 
damages at law, or for specific performance, in a proper case, in a Court 
of Equity. Metcalf v. Guthrie, 447. 


7. The rule that the Courts will never aid a party, when the contract is contra 
bonos mores, is only departed from, when oppression, imposition, hard- 
ship, undue influence, or great inequality of condition or age is shown. 
Sparks v. Sparks, 527. 


STARE DECISIS: 


The Court will adhere to former decisions, although not fully satistied by the 
reasoning by which the conclusion is reached, unless it is clearly wrong, 
and calculated to lead to mischievous consequences unless corrected. 
State v. Kenan, 296. 


STATUTE OF LIMITATION : 


1. Where a distinct cause of action is allowed to be inserted in a complaint by 
amendment, it is tantamount to bringing a new action, and the statute of 
limitation runs to the time when the amendment is allowed ; but this rule 
does not apply when the new matter allowed by the ameudment consti- 
tutes a part of the original cause of action. Zly v. EZarly,1. 


2. So where, in an action to recover land, the Court allowed the plaintiff to 
amend, so as to set up a mutual mistake in a deed. the statute only runs 
against the relief demanded by the amended complaint to the time when 
the action was commenced. Jbid. 


3. A break of two or three years in the chain of possession for thirty years nec- 
essary to show title out of the State, is immaterial. Mallett v. Simpxon, 37. 


4. While the recognition of a subsisting indebtedness by the personal repre- 
resentative, and promise to pay the same, is not sufficient to revive a 
cause of action barred by a positive statute of limitations, yet it is compe- 
tent to be considered in passing upon the issue of payment, and is suffi- 
cient to rebut the presumption of its having been made. Tucker v. Baker, 
162. ° 


5. When more than ten years have elapsed since the right of action arose, but 
during a portion of that time there was no personal representative 
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* 
of the creditor who could sue, or of the debtor who could be sued, 
whether such portion of time must be left out of the computation of time 
during which the statute was running or not—Quere/ Ibid. 


. Proceedings supplementary to execution are in effect an equitable execu- 


tion. So, where after such proceedings had been instituted, the judgment 
became barred by the lapse of time: Jt was held, that this did not operate 
to bar the proceedings. Coates v. Wilkes, 174. 


.. An action to reopen an administration account and readjust a settlement 


made under the decree of a court of competent jurisdiction, in the ab- 
sence of fraud, is barred within three years. Slaughter vy. Cannon, 189. 


. Where an action is brought to compel a settlement of the estate of an intes- 


tate in the hands of his administrator, the administrator is a trustee of an 
express trust, and the statute of limitations does not apply. Grant v. 
Hughes, 231. 

The statute of limitations does not run, when there is no one in esse capa- 
ble of suing. J bid. 


When a claim against an estate is filed with the Clerk, before whom a pro- 
ceeding is commenced, the statute of limitations ceases to run against 
such claim from the time it was filed. Warden v. McKinnon, 378. 


Where an administrator files a petition to sell the lands of his intestate to 
make assets, if the debts to be paid have not been reduced to judgment, 
the heir may plead that they are barred by the statute, but when 
the demand has been reduced to judgment against the administrator, the 
heir is bound by the judgment unless he can show that it was obtained 
by collusion and fraud, and is barred by it from setting up any matter 
which might have been pleaded by the administrator as a bar in the suit 
against him. Speer v. James, 417. 


When the cause of action occurred before the 24th August, 1868, the statute 
of limitation in force before that time applies. Phipps v. Pierce, 514. 


Under the law as then in force, a grant from the State was presumed after 
an adverse possession of the land for thirty years; and it was not neces- 
sary that the possession should be continuous, or that there should be 
connection or privity among the successive occupants. This is now 
altered by the Code, $139, par. 1. J bid. 

The action for damages for an injury resulting in death, given by §1498 of 
The Code, must be brought within one year after the death of the injured 
person, or it will be barred. Taylor v. Cranberry Iron Co., 525. 


. The provision of this statute, limiting the time within which the action must 


be brought, is not a statute of limitations. The statute confers a right 
of action which did not exist before, and it must be strictly complied 
with. As there is no saving clause as to the time of bringing the action, 
no explanation as to why it was not brought will avail. J bid. 


Where the tax-payer does not pay his taxes, and the sheriff is forced to 
advance the amount due, in order to settle his tax list, this is not a pay- 
ment of the tax, as it is not an officious act of the sheriff, and the statute 
of limitations does not run against the debt, when the sheriff is author- 
ized by an act of the Legislature to collect unpaid taxes. Jones v. Arring- 
ton, 541. 
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. Where an execution issues on a judgment which has been docketed more 
than ten years, or when the ten years expires after the issuing, but before 
the sale under the execution, it conveys no authority to make a sale of 
the land so as to preserve the judgment lien which had attached. Lytle 
v. Lytle, 683. 

. If an execution issues on a judgment more than ten years after the docket- 
ing, but which is not dormant, or to a county in which the judgment has 
never been docketed, a sale of both real and personal property under it is 
valid, but the lien only relates to the levy. J bid. 


. Where a judgment has become dormant, and is more than ten years old, no 
execution can issue on it, unless the creditor gives to the debtor an oppor- 
tunity to set up the statutory bar. J did. 

. So, where a judgment was more than ten years old, and no execution had 
issued within three years, and the creditor issued a notice of a motion te 
issue execution, and the clerk made no order to that effect, but issued 
the execution; / was held, that a sale thereunder was void, J bid. 


. A stipulation in the charter of a railréad corporation, that all claims for 
damages for land taken by the corporation, must be made within two 
years, is a positive statute of limitations, and bars all claims not made 
within that time, when the parties are sui juris. Railroad vy, McCaskill, 746. 


. Where the charter of a railroad corporation provided that if the owner did 
not apply within two years to have the damage assessed, caused by the 
use and occupancy of land taken by the corporation, they should forever 
be barred from recovering said land; Jt was held, that the presumption of 
a conveyance arose from the act of taking possession and building the 
road, and the owner’s failure, within the two years, to take steps to have 
his damages ascertained, bid. 

. No presumption of abandonment or of a grant, and no statute of limitation, 
runs against a railroad company by the adverse occupation of any of the 
land condemned or otherwise obtained by them for the purposes of the 
road. Jbid. 

. Where administration was granted in 1859, and the administrator died in 
1877, and suit on his bond was brought by the administrator de bonis non, 
in 1879 directly after his qualification ; Ji was held, that the action was not 
barred by the statute of limitation. Grant v. Rogers, 755. 

. Quere? whetherin such case, the present statute of limitation applies, or 
that in force prior to 1868. J did. 

. Under the law as it was prior to 1868, the presumption of payment of a bond 
raised by the lapse of ten years after its maturity, was an artificial pre- 
sumption of fact, raised by the law, to be acted on by the jury, and was 
not created by any statute. Long v. Cleyg, 773. 

. This presumption is not one of law, but of fact, and may be rebutted by 
showing that no payment was in fact made, or such other circumstances 
as are sufficient in law to remove the presumption. J bid. 

. The presumption is founded on the remissness of the creditor in suing, and 
the inference that his reason for not suing is, that the debt has been paid, 
and where there is a positive inability to sue for a part of the ten years, 
such part should not be counted. J bid. 
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29. So, where a debtor died after the bond was due and the presumption had 
begun to run, and no administration was had on his estate for some years ; 
It was held, that the time during which there was no administration must 
be eliminated, and only the time during which there was a person in esse 
to sue could be counted in computing the ten years. /bid. 


30. A person, holding possession of land for himself, in 1858, executed a mort- 
gage, and, in 1859, assigned his equity of redemption to the mortgagee, 
but continued in possession ; and the mortgagee sold and conveyed the 
land, in 1872, to a third party, who euvtered and held possession until 1878, 
when this suit was commenced ; Held, lst, That the mortgagor became 
tenaut at sufferance of the mortgagee, and his possession was the posses- 
sion of the mortgagor and his grantee; 2nd, That, the defendant and 
those under whom he claims haviug bad actual adverse possession, under 
known and visible metes and bounds of the land in controversy, with 
color of title, the action would bave been barred, if it had been brought 
by the plaintiff’s grantor, or his heirs, and therefore this action, which 
was brought by the heirs of the grantee, was barred. Jvhnson v. Prairie, 
773. 

31. The statute barriug prosecutions for misdemeanors in two years, bas no 
application when the offence is a continuous one. State v. Long, 896. 


STATUTORY POWER: 

Where an Act allowed a sheriff to collect unpaid taxes due for preceding years, 
but provided that the power conferred should be exercised by a day cer- 
tain, tixed in the Act, and the sheriff instituted proceedings in accord- 
ance with the terms of the Act prior to that day, but by reason of the 
defences put in by the tax payer, tbe amount of the taxes due was not 
ascertained before the time expired, the sheriff is entitled to exercise the 
statutory power, although the time limited by the Act has expired. Junes 

° v. Arrington, 541. 


STOCK LAW: 

1. The fact that the stock law prevails in a territory, is no excuse for inflicting 
wilful and wanton injury on stock running at large. Stale v. Brigman, 
838. 

2. Where the defence, in an indictment for injury to stock, was that the stock 
law prevailed where the offence was committed, and the prosecutor did 
not keep bis stock up, which trespassed on the crops of the defendant ; 
It was held, no defence, and on the defendant’s own evidence he was 
guilty. J bid. 

3. An indictment and a special verdict thereon for a violation of $2709 of The 
Code, (requiring planters to keep fences around their fields during crop 
time), should contain an averment and finding that there was no * navi- 
gable stream or deep water course, that shall be sufficient instead of such 
fence,” and tbat “the lands are not situate within the limits of a county, 
township or district where the stock law may be in force.” State v. Blood- 
worth, 918. 


87 
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SUB-LEASE : 

A sub-lessee is estopped to deny the title of the lessor of bis assignor, unless 
he is evicted by due process of law, or compelled to yield to a paramount 
title, and is let unto possession by a new laudlurd, and this must be done 
bona fide. Pate v. Turner, 47. 





SUBMISSION : 
While not entirely orderly to take a submission during the trial of another 
action, yet the Court may do so, taking care that no injustice or prejudice 
is caused thereby to the party on trial. State v. Hunter, 829. 


SUBROGATION : 

1. Where a guardian conveyed certain property to the sureti#s upon his bond, 
in trust to *‘ well and truly to pay off his wards,”’ and “‘ save harmless his 
sureties on his guardian bond,”’ and the wards recovered judgment against 
the guardian for the amounts severally due them ; Held, that the wards 
were entitled to have the land so conveyed subjected to the satisfaction 
of their judgments irrespective of the liability or solvency of the sureties. 
Cooper v. Middleton, 86. 

2. A surety who pays the debt, is subrogated to all the specific liens and 
securities which the creditor has against the principal debtor. Carleton 
v. Simonton, 401. 

3. A surety who has to pay the debt, has no equity to follow the specific prop- 
erty which the principal debtor purchased with the borrowed money. 
ibid. 

4. Where the principal debtor borrowed a sum of money, which he deposited 
in a bank which soon afterwards became insolvent, and the surety had to 
pay the debt, the surety has no equity to enjoin the principal debtor from 
collecting the dividends from the insolvent bank, until he can recovera ~* 
judgment. Jbid. 

5. Three mortgages were executed on the same property, and the money ob- 
tained from the third, was used to discharge the first pro tanto. When 
the third mortgage was executed, the first morgagee covenanted with the 
third mortgagee, that the third mortgage should have preference over the 
unpaid balance on the first ; J was held, that such covenant did not have 
the effact of subrogating the third mortgagee to the rights and priorities 
of the first, except as to the amount still due to the first mortgagee. Bank 
v. Moore, 734. 

6. On a sale of the land, in such case, the proceeds must be applied (1) to the 
payment of the amount remaining due on the first mortgage, the third 
mortgagee being subrogated to his rights ; (2) to the payment of the sec- 
ond mortgage ; and (3) to the payment of the balance due on the third 
mortgage. bid. 


SUBSCRIBING WITNESS: 
Where the subscribing witness to a bond is dead, evidence of his handwriting 

is admissible to prove the execution of the bond, and it is for the jury to 

say whether or not the bond was executed. Angier v. Howard, 37. 
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SUMMONS : 


1. In actions before a justice of the peace, if on contract, the summons should 
state the amount demanded ; if for a tort, it should state the amount of 
damages claimed ; and if for the recovery of specific property, the value 
of the property ; and such statement in the summons gives the justice 
prima facie jurisdiction. Noville v. Dew, 43. 


2. A judgment against an infant, who has not been served with process, is not 
void, and will not be set aside to the prejudice of a bona fide purchaser 
without notice. Hare v. Holloman, 14. 


3. The purpose of the summons is to bring the parties into Court ; the purpose 
of the pleadings is to give jurisdiction of the subject matter of litigation 
and of the parties in that connection. Feoples v. Norwood, 167. 


4. Where it appears of record that all the defendants were served, and it does 
not appear that any of them were infants, the judgment is, on its face, 
regular, and if any of the defendants wish to set up infancy, it must be 
done by a motion in the cause to set aside the judgment for irregularity. 
Burgess v. Kirby, 575. 


SUPPLEMENTAL PLEADINGS: 


1. The objection that one who has beep permitted to become a party plaintiff 
upon filing a bond for costs, has not done so, comes too late after the 
supplemental complaint has been filed. Hughes v. Hodges, 56, 


2. A supplemental complaint, or answer, is required from new parties only 
when the previous record of the cause does not show bow they are con- 
nected with the controversy or interested in its results; but where the 
death of the original party and the relationship of the new parties to him 
are ascertained, there seems to be no vecessity for supplemental plead- 
ings. Ibid. 


3. A cause of action which occurred after an action was instituted, cannot be 
interjected in the pending action by a supplemental complaint, although 
it relates to the subject matter of the pending action. Metcalf vy. Guthrie, 
447. 


SUPPLEMENTARY PROCEEDINGS : 


1. Where a receiver is appointed in a proceeding supplemental to execution, 
he becomes the legal assignee of the property specified in the order, sub- 
ject to the direction of the Court in which the judgment was rendered, 
and the judgment debtor is forbidden to interfere in any manuer with its 
collection or control, Turner vy. Holden, 70. 


2. Proceedings supplementary to execution are in effect an equitable execu- 
tion. So, where after proceedings had been instituted, the judgment 
became barred by the lapse of time ; Jt was held, that this did not operate 
to bar the proceeding. Coates vy. Wilkes, 174. 


3. Where, in proceeding supplementary to execution, it is alleged that a third 
person has property of the judgment debtor’s, it is error to restrain such 
third person from disposing of such property until the receiver can bring 
an action for its recovery, unless such person has been made a party to 
the proceeding. bid. 
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SURPRISE : 


A party is not entitled to relief on the ground of surprise, when be had the 
advise of counsel in doing the act complained of. Sandlin y. Wood, 490. 


TAXES: 

1. Where an act allowed a sheriff to collect unpaid taxes due for preceding 
years, but provided that the power conferred should be exercised by a day 
certain, fixed in the act, and the sheriff instituted proceedings in accord- 
ance with the terms of the act prior to that day, but by reason of the 
defences put in by the tax payer, the amount of the taxes due was not 
ascertained before the time expired, the sheriff is entitled to exercise the 
statutory power, although the time limited by the act has expired. Jones 
v. Arrington, 541. 

2. In an action by a sheriff, under authority conferred by a statute, against a 
landlord for certain unpaid taxes, which it was the duty of a tenaut, since 
dead, to pay, it is competent to show by the administrator of such ten- 
ant, that he had looked over the papers of his intestate and bad found no 
receipt for the taxes. bid. 

3. Where the tax payer does not pay his taxes, and the sheriff is forced to 
advauce the amount due, in order to settle bis tax list, this is not a pay- 
ment of the tax, as it is not an officious act of the sheriff, and the statute 
of limitations does not run against the debt, when tbe sheriff is author- 
ized by an act of the Legislature to collect unpaid taxes. bid. 


4. The Constitution requires that all taxes, whether levied for State, county, 
town or township purposes, shall be uniform, and allows no discrimina- 
tion in favor of any class, person or interest, but requires that all things 
possessing value and subject of ownership shall be taxed equally, and by 
uniform rule. Puett v. Com’rs, 709. 


5. Therefore, a law which allows a tax on the polls of one color and on prop- 
erty owned by persons of the same color, to be applied exclusively to the 
education of children of that color, is unconstitutional. Jdid, 


6. This law also discrimivates between the races, by allowing the taxes paid by 
one, to be applied exclusively to the education of that color, and is there- 
fore in conflict with the last clause of Art. 9, §2 of the Constitution, 
which is—‘‘ there shal] be no discrimination in favor of or to the preju- 
dice of either race.”’ Jbdid. 

7. This does not extend, however, to the law requiring the children of the two 
races to be educated in separate schools when the advantages are equal— 
nor to laws prohibiting marriage between the races, nor are such laws 
opposed to recent amendments of the Constitution of the United States. 
Lbid, 

8. A law which directs the tax raised from the polls and property of white per- 
sons to be devoted to sustaining schools for white persons, and that raised 
from the polls and property of negroes to be used for the support of their 
schools, is unconstitutional and void.. Riggsbee v, Durham, 3800. 


9. The collection of a tax will be restrained, when the purpose for which it is- 
to be expended is unconstitutional. did. 








— 
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10. While some provisions in a statute may be unconstitutional and void, others 
may remain and be enforced, but the rule does not apply, when the con- 
stitutional and unconstitutional parts of the statute are conducive to the 
same object, and the dislocation of the unconstitutional part would so 
affect its operation, that the act would fail in an essential part. bid. 


TENANTS IN COMMON: 


Where one tenant in common bas been ousted by his co-tenavt, who brings 
an action of ejectment to recover the possession, the Superior Court 
has no jurisdiction to order a partition of the land. Leeper v. Neagle, 338, 


TORT : 


Coverture is no protection to the wife for tort. Loftin v. Crossland, 76, 


TOWNS AND CITIES: 
1. An ordinance of a town, which provides, that for certain offences, the 
offender shall pay not more than fifty dollars, or suffer imprisonment not 
to exceed one month, is.void for vagueness and uncertainty. State y. 
Crenshaw, S77. 


2. The charter of the town of Durham, (Private Acts 1874, chap. 110,) does 
not authorize the commissioners to prescribe imprisonment as a punish- 
ment for a violation of a town ordinance. It only authorizes imprison- 
meut, if the party offending fails to pay the penalty incurred, when judg- 
ment therefor is obtained against him. bid. 


3. Nor does the general statute in relation to ‘‘ Towns and Cities,” authorize 
imprisonment for violation of such ordinance. It provides that the com- 
missiouvers of towns may enforce their by-laws and regulations, and com- 
pel the performance of duties imposed, by suitable penalties, by which 
is meant pecuniary penalties, to be paid because of some default or vio- 
lation of law. Jbid. 


4. While it is made a misdemeanor to violate an ordinance of a town, these 
statutes imply a valid ordinance. It is no offence to violate or disregard 
a void ordinance. /bid. 


TRADE-MARK : . 

1. In an action for slander of title to a trade-mark, where the injury com- 
plained of is not so much the defamatory words, but was occasioned by 
positive acts and threats, by which the customers of the plaintiff were 
deterred from trading with him; /t was held, error to non-suit the plaintiff 
because the complaint did not set out the actionable words, McElwee v. 
Blackwell, 261. 


2. In order to support the defence of another action pending, the two actions 
must be between the same parties. So, where the defendant in one suit 
is the plaintiff in another, in.both of which actions the title to the same 
trade-mark is brought in question, the pleas of another action pending 
will not avail him in av action by the assiguee of the defendant in the 
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first suit in regard to the title of the same trade-mark. Blackwell Co, 
v. McElwee, 425. 


3. Jt seems, that the name of a town or locality caunot be exclusively appro- 
propriated as a trade-mark. J bid. 


TRESPASS: 

. An injunction to restrain the defendant from committing trespasses ou land 
alleged to belong to the plaintiff, will not be granted, when it is apparent 
from the complaint and affidavits, that the trespasses are very trifling, 
and if continued will not work irreparable injury to the plaintiff. Frink vy, 
Stewart, 484. 


TRIAL BY JURY: 


1. A Court will only correct a mistake iu a deed or other written instrument 
upon clear, strong and convincing proof, and it is error in the Court to 
charge the jury that the plaiutiff is entitled to have the issue found in his 
favor upon a mere preponderance of evidence. ly v. Early, 1. 


2. In such case, if the Court should be of opinion that, in no reasonable view 
of the evidence, is it sufficient to warrant a verdict establishing the mis- 
take, a verdict should be directed for the defendant. J did. 

3. In the trial by a jury of issues arising in equitable matters, the rules of 
equity should be followed as far as possible. J bid. 

4, Issues of fact, as distinguished from questions of fact, iu equitable as well 
as legal actions, must be tried by a jury; but this does vot authorize the 
jury in finding such issues on less evideuce than a chancellor would find 
them. J bid. 


5. Where a reference is by consent, the parties waive the right to have any of 
the issues of fact passed on by a jury. Where the reference is compul- 
sory, the excepting party bas the right to bave all issues uf fuct which arise 
on the pleadings, submitted to a jury, but not the questions of fact which 
arise on exceptions to the findings of fact by the referee. Carr vy, Askew, 
194, 


TRUST: 


1. The intestate of plaintiff executed the following instruments: ‘‘ The fol- 
lowing notes I leave in trust with my son-iv-law, Elias Carr, to be equally 
divided between my daughters, M. H. H., V. V. W. and P. D. A., after 
my deatb,”? &c., which was duly proved and registered ; Jt was held, that 
the instrument was, in form and effect, a deed of conveyauce, operating 
at once, and that it was irrevocable. Zgerton v. Carr, 648. 

2. Such instrument operated to pass a present equitable interest to the defend- 
ant Carr, coupled with a trust, which can be enforced against him when 
the time for division of the fund arrives. J bid. 


3. The technical rules relating to land, which require a legal estate in the trus- 
tee, to which the trusts may adhere, do nat apply to unendorsed notes for 
money, especially siuce, under our present system, the equitable owner 

must sue on them in his own name, J did. 
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4. The near relationship of the parties furnishes a sufficient consideration, if 
one Was necessary ; and acceptance of the trust by the trustee furnishes 
a consideration for its enforcement against him. J bid. 


5. The deed creates an executed, as distinguished from an ececutory, trust, and 
leaves nothing further to be done, except to distribute the fund among 
the ceslui que trust. Ibid. 


6. When the character of the instrument, upon inspection, is left doubtful, 
parol evidence is admissible to show the inteution of the maker. J did. 


UNDERTAKING TO SECURE COSTS: 
1. In matters of procedure, it is always best to strictly follow all statutory 
requirements, Holly vy, Perry, 30. 
2. Where an undertaking to secure the costs of the defendant is given in the 
form of a bond, the seal does not defeat its purpose, and it will be treated 
as an undertaking under seal. J did. 


3, Where an undertaking under seal to secure the defeudant’s costs was written 
on the back of the summons, but did vot specify the name of either the 
plaintiit or defendant, or the surety, it was held to be sufficient. J id, 


UNIVERSITY : 

In actions under the statute, for damages for negligently causing the death of 
the intestate, if there be no next-of-kiu who are entitled to the recovery 
under the statute of distributions, the recovery goes to the University, 
Warner v. The Railroad, 250. 


USER: 


1. A street in a town may become a public highway by the continued use of it 
for twenty years. Such use must be adverse and of right, and not by the 
tacit or express permission of the owner. Stewart v. Frink, 487. 


2. In order to show such adverse user, it is necessary to show that the public 
authorities have done some act, such as keeping it in repair, to put the 
owner upon notice. Jbid. 

3. The mere use of a way over land for a long number of years does not con- 
stitute it a highway, nor does a mere permissive use of it imply a dedica- 
tion. The use must be adverse to the owner, and as of right, manifested 
by some appropriate action of the proper public authorities. / Lid. 


4. An easement in land may be presumed from loug, continuous, and uninter- 
rupted enjoyment, and its abandonment aud discontinuance may be pre- 
sumed from non-user, and obstructions acquiesced in and submitted to, 
without resistance, for a period sufficient to raise such presumption. 
This applies to public, as well as private easements. Stale vy. Long, MMi. 


USURY: 
1. If no place is agreed on for the performance of a contract, the /ez lagi cow 


tractus goverus. If the place of performance is agreed on, (ex loci solv. 
tionis governs, Morris v. Hockaday, 286. 
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2. Where a bond was dated in North Carolina, but had no specified place of 
payment ; Jt was held, that it was governed by the usury laws of this State, 
and it is immaterial that the pleadings admit that the boud was delivered 
in Virginia. J did. 

3. If, in such case, it had appeared that the bond was given for goods pur- 
chased in Virginia, the rule would be different. Jbdid. 


4+. Quere, whether the contractiug parties can agree ona rate of interest, legal 
where the contract is made, but illegal where it is to be performed. 
ibid. 


VARIANCE: 

1, A variance arises where the proofs do not sustain the cause of action alleged 
in the complaint. If it is immaterial, it will be disregarded ; if material 
aud misleading, the Court may, in its discretion, allow an amendment, 
upon just terms; but where the evidence relates to a cause of action 
eutirely different from that stated iu the ccmplaint, it is not a case of 
variance at all, and it was never intended by The Code to allow a plain- 
tiff to prove a cause of action which he has not alleged. Willis v. Branch, 
142. 

2. The evidence introduced by the plaintiff must conform to his proofs. So 
where in bis complaint, the plaintiff alleged that he was seized of certain 
lands in fee, and the evidence showed that he was only entitled to a life 
estate, he is not eutitled to recover, in this state of the pleadings. Brit- 
tain Vv. Daniels, 781. 

3. Where the testimony of two witnesses for the State tends to show a state 
of facts, in accordance with the-charge iv the bill of indictment, it is no 
variance because a witness for the defendant testifies to facts, which, if 
believed, would make a variance. State vy. Mickle, $43. 


” 


. If an indictment charges that A committed the theft, and B was present 
aiding and abetting, and the proof should be that B committed the theft 
and .\ was present aiding and abetting, it would be no variance, and a 
conviction would be sustained. State v. Fox, 928. 


VERDICT: : 

i. The Clerk bas no right to take the verdict of a jury in the absence of the 
Judge, unless expressly authorized by the Court to do so. Petty v. Rous- 
sean, 355. 

2. Where, witbout authority, the Clerk took a verdict in the absence of the 
Judge, which was irresponsive to the issues, the Judge ha¢the power to 
order the jury to retire and find another verdict, they not having dispersed, 
and there being no allegation that they have been tampered with. J bid. 

3. When there is no error apparent in the record, this Court will not interfere 
with the judgment upon speculative reasouing as to how the jury arrived 
at their verdict. Williams v. Johnston, 633. 


WANTON: 
1. An illegal act is wanton, when it is needless for any righful purpose, with- 

_ out any adequate legal provocation, and manifests a reckless indifference 

to the rights and interests of another. State v. Brigman, 888. 
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2. To constitute the offence of wantonly and wilfully injuring the personal 
property of another, the act done must be wanton and wilful. J did. 


3. When an unlawful act is the result of a preconceived purpose, and not the 
mere impulse of anger, it is wilful. J hid. 


WARRANTY : 

1. A deed containing the following clauses—“ To have and to hold one-half of 
the said tract of land; and I, the said P, (the bargainor), do warrant and 
defend the said bargained tract of land unto the said W, (the bargainee), 
his heirs and assigns, against the lawful claim of any person or persons 

* claiming the same in any manner whatever’’—conveys the title to the 
lands therein described in fee simple to the bargainee. Bunn v. Wells, 67. 


2. In an action for a specific recovery of a horse, the defendant pleaded as a 
counter-claim, that the plaintiff sold the horse to the defendant, and, at 
the time of sale, warranted that he was sound, which warranty was false, 
in consequence of which the defendant had been damaged; Held, that 
the counter-claim arose out of the transaction set out in the complaint, 
and was properly pleaded as a counter-claim. Wilson v. Hughes, 182. 

3. Where a clause of warranty is interjected between the words of convey- 
ance and the words of inheritance iv a deed, the latter will be construed 
so as to qualify the quantity of the title conveyed, as well as the wat- 
ranty, and a fee will pass. Ricks v. Pulliam, 225. 


WILFUL: 
1, An illegal act is wanton, when it is needless for any rightful purpose, with- 
out any adequate legal provocation, and manifests a reckless indifference 
to the rights and interests of another. State v. Brigman, 888. 


2. To constitute the offence of wantonly and wilfully injuring the personal 
property of another, the act done must be wanton and wilful. J id. 


3. When an unlawful act is the result of a preconceived purpose, and not the 
mere impulse of anger, it is wilful. bid. 

4. The fact that the stock law prevails in a territory, is no excuse for inflicting 
wilful and wanton injury on stock running at large. J did. 

5. Where the defence, in an indictment for injury to stock, was that the stock 
law prevailed where the offence was committed, and the prosecutor did 
not keep his stock up, which trespassed on the crops of the defendant : 
It was held, no defence, and on the defendant’s own evidence he was 
guilty. J hid. 

. 


WILL: 

1. The filing of a caveat to the probate of a will does not prevent the executor, 
upon giving the bonds prescribed by the statute, from proceeding in the 
collection of debts due the testator. The Code, §§2168, 2159, 2160, Hughes 
v. Hodges, 56. 

2. The first great rule in the construction of wills is, that the intention of the 
testator must prevail, provided it can be effectuated within the limits 
which the law prescribes, and such intention is to be collected from the 
whole instrument. Leeper v. Neagle, 338. 


838 
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The provisions of $2180 of The Code, prescribing that every devise of land 
is construed to be in fee, unless it shall be plainly intended by the will, or 
some part thereof, that a less estate is intended, while laying down a rule 
of construction, still leaves the question of the intention of the testator 
open for construction, and where there is a particular, and a general para- 
mount interest apparent in the same will, and they clash, the general 
interest must prevail. bid. 


. Where a will devised to A the “north end of the house, the north kitchen, 


and what she needs of the smoke-house and lumber-house, and as much 
land as she cau work ber hands on,”’ and the same will devised the same 
land to B; Jt was held, that A only took a life estate, and B the remainder 
in fee. bid. e 


. Such devise to A, standing alone, would have conveyed the fee. bid. 


. Where expenses are incurred by an executor in carrying out directions con- 


tained in a will, they stand on the same footing as the expenses of admin- 
istering the estate, and must be paid out of the assets, before legacies. 
Edwards v. Love, 365. 


. Where a will directed the executors to employ the plaintiff as agent to sell 


certain lands of the testator, and in obedience to such directions, the 
executors entered into a contract under seal with the plaintiff, Jt was held, 
that the executors were persoually liable on the contract, but as it was 
entered into under the directions of the will, and the services rendered 
were for the benefit of the estate, payment might also be coerced out of 
the assets of the estate. J bid. 


. Iv such case, under our former practice, the plaintiff would have had to sue 


the executors on their individual liability in an action at law, and to 
enforce the liability of the estate, he would have had to go into a Court 
of Equity, but since the adoption of the Code system, both reliefs may 
be administered in one action. bid. 


. Where the executor dies, the next-of-kin, in the order named in the statute, 


or his appointee, is entitled to administration with the will annexed, in 
preference to the higbest creditor. Little v. Berry, 433. 


Where a testator devised land to one of his sons, provided he should main- 
tain his mother comfortably duriug her life, the support of the mother is 
a charge upon the rents and profits of the land, and not a condition, the 
non-observance of which will defeat the devise. Misenheimer v. Sifford, 
592. 

Where, in such case, upon the death of the devisee, the person who was te 
be supported was taken charge of by the plaintiff, who used all the 
rents and profits of the land for that purpose ; /t was held, that the plain- 
tiff could make no further claim on the land, under the will. J bid. 


By his will the testator bequeathed as follows: ‘I hereby give, remise and 
leave to my brother W. J. H., all claims and demands of whatever kind I 
may have, against him at my death;’’ Held, that this bequest did not 
embrace two notes which were found among the testator’s papers at his 
death, executed by G. W. W., payable to W. J. H., and not endorsed. 
Holly v. Holly, 670. 
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13. Another clause of the will was as follows: ‘I give and devise my Willow 


Branch farm and fishery * * * * tomy nephew T. D. H., his heirs 
and assigns.’’ The testator before his death leased the fishery by articles 
inter partes to J, W. and J. M., for two years, with a right to the lessees 
to continue the lease for five years, they agreeing to pay ap annual rent 
of $500—the payments to be made Ist of June of each year. No separate 
bond was taken for the rent of each year; Held, that the rent which 
became due after the death of the testator followed the reversion to the 
devisee. Holly v. Holly, 670. 


14, Where, upon an issue of devisavit vel non, the jury found a certain script to 


be the will, and the Judge ordered that the finding of the jury, together 
with a copy of the judgment, should be certified to the Clerk of the Supe- 
rior Court, in order that he might proceed, &c.; Jt was held, to be infor- 
mal, In such case, the probate is in the verdict, and the judgment so 
declaring, should direct the remission of the transcript in which the script 
is contained, with the original script, if among the papers, to the end 
that they may be recorded and filed, and other necessary proceedings had, 
Bryan v. Moring, 687. 


15. A receiver cannot be appointed in a proceeding to establish a will. bid. 


WITNESS : 
1, 


The evidence for the purpose of refreshing the recollection of a witness, 
comes within the general rule that, “ the best evidence the case admits of 
must be produced,” therefore, a witness will not be allowed to refresh 
his memory by referring to copies of deeds executed by him when the 
originals may be had. Jones v. Jones, 111. 


. Copies of instruments on the books of the register of deeds are not the 


best evidence to refresh the memory of the maker of the instrument, 
Lbid. 


. The party introducing a witness, endorses his general credit, and will not 


be allowed to impeach his general moral character, but he may show that 
the facts are different from those testified to by the witness, and it seems 
that this rule applies when one party put his adversary on the stand. 
McDonald vy, Carson, 497. 


. Where a witness, to prove that a certain letter was in the handwriting of the 


defendant, testified that he had often seen the defendant write, and knew 
his handwriting, he is competent to express an opinion as to whetber the 
letter in controversy was written by the defendant. State v. Gay, S14. 


. In all cases, questions tending to disparage or disgrace a witness, may be 


asked, provided they are limited to particular acts, but even then, when 
it is apparent to the Court, that they are put merely for the purpose of 
annoying or harassing the wituess, the trial Judge may in his discretion, 
refuse to compel him to answer, but such refusal is a legitimate subject 
of comment before the jury. /bid. 


. Where a witness was asked, with a view to discredit him, whether he had 


ever had sexual intercourse with any woman except his wife, since his 
marriage ; J¢ was held, that the question was too general and was not 
allowable in this form, and that it was not error to refuse to compel the 
the witness to answer it. J bid, 
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. By the Code, $1353, the husband or wife of the defendant is a competent 
witness for the defendant, in all criminal actions or proceedings. State y. 
Harbison, 885. . ‘ 


8. By $1354, neither husband nor wife is competent or compellabie to give evi- 
dence against the other in any criminal proceeding. Jbid. 


9. When two are indicted in the same bill for an affray and mutual assaults on 
each other, the wife of neither is a competent witness for the State or for 
the other defendant. bid. 


10. Whether or not a witness is an expert, is a question of fact to be decided 
by the Court, and its finding is conclusive, and not subject to review. 
State v. Cole, 958. 

11, An expert may be asked bis opinion, based upon evidence already offered, 
if the jury shall believe such evidence. Such opinion must not be the 
positive opinion of the expert, founded upon his own observation and 
the testimony of others, but must be wholly contingent upon the facts, as 
the jury shall find them to be. Jbdid. 


12. A question is improper and should not be allowed to be asked, which calls 
for matter of opinion and argument, rather than that of fact. State v. 
Starnes, 973. 


13. So, where a witness was impeached, and the impeaching witness testified 
that the impeached witness had been accused of larceny, and had run 
away, it is incompetent to ask whether it was not impossible for one in 
the station iu life of the impeached witness to give bail, with a view of 
showing that the witness ran away only to escape imprisonment. Jbdid. 


14. Permission to re-call and re-examive a witness, is entirely a matter of dis- 
cretion, and cannot be assigned as error, State v. Gooch, 987. 


WRIT OF ASSISTANCE: 


1, A writ of Assistance is in the nature of an equitable habere facias posses- 
sionem, and only issues out of Courts of Equity, when land has been sold 
under decree, and the ferre-tenant refuses to give possession to the pur- 
chaser. Anight v. Houghtalling, 408. 


' 2. The writ is never granted except when the case is clear, and notice has been 
given to the person ip possession of the land. J bid. 


8. All that is required to obtain the writ, as against the parties and those claim- 
ing under them by conveyance made pexdente lite, is to show a presenta- 
tion of the deed, and a demand for the possession, and a refusal. The 
demand for possession is in all cases necessary, but the presentation of 
the deed may be waived by the conduct of the person in possession. 
Ibid. 

















